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MO DAU

1. Tinh cap thiét ciia viéc nghién ciru dé tai Luin 4n

Giai quyét tranh chap bang trong tai thuong mai 1a phuong thirc ma cac bén, trén
co s¢ thoa thuan trong tai, lga chon dua tranh chép phat sinh ttr hoat dong thuong mai
ra giai quyét boi mot hodc nhiéu trong tai vién doc 14p, voi phan quyét co gia tri chung
tham va rang budc ddi voi cac bén. Dudi goc do phap luat thue dinh, Luat Trong tai
thuong mai nam 2010 duoc x4y dung trong bdi canh nén kinh té s6 chua phat trién manh
nhu hién nay. Mac du luat d3 dugc hudng dan thi hanh béi cac van ban dudi luat 1a dao
luat nén tang diéu chinh hoat dong trong tai thwong mai, tuy nhién mét sé quy dinh lién
quan dén cac bén trong té tung trong tai khong con dap Gmg day du yéu ciu cua thuc
tién mai. Pac biét, phap luat hién hanh chua quy dinh déy du vé viéc thuc hién quyén
va nghia vu td tung cta cac bén trong moi truong sb; chua 1am rd co ché xac 1ap, ching
minh va danh gia gia tri phép l}'/ cua thong di€p dir liéu, dir li¢u dién tir va ching cur dién
tur; chua quy dinh cu thé quyen lga chon va trach nhiém cua cac bén khi tham g1a trong
tai truc tuyén hoac cac nén tang giai quyet tranh chép truc tuyen chua c6 co ché day du
dé xur 1y cac van dé phat sinh tir hop dong dién tir, hop dong théng minh va cac giao
dich dugc thiét 1ap bang cong nghé sd; dong thoi cling chua lam 13 trach nhiém cia céc
bén trong viéc bao v€ dir li€u ca nhan, dir li€éu thuong mai va bi mat kinh doanh trong
sudt qué trinh t6 tung trong tai.

Trong bbi canh hdi nhap qudc té, yéu cau hoan thién phap luat vé cac bén trong
giai quyét tranh chap bang trong tai thwong mai cang tré nén cip bach. Viét Nam la
thanh vién ctia nhiéu didu udc qudc té quan trong, trong d6 c6 Cong udc New York nim
1958 vé cong nhan va cho thi hanh phan quyét trong tai nudc ngoai. Pong thoi, sy gia
tdng cua cac giao dich thuong mai xuyén bién gidi va cac hoat dong thuong mai dién tir
quéc té doi hoi hé thong phép luat trong tai phai bao dam tinh tuong thich véi cac chuan
muc quéc té hién dai. Trong thuc tién, cac mo hinh trong tai truc tuyén, td tung khong
giéy to, quan ly h6 so dién tir, st dung tri tué nhn tao hd tro to tung va giai quyét tranh
chép thong qua nén tang ODR dang ngay cang pho bién trén thé gidi. Vi vay, viéc xac
dinh 1o quyen nghla vu va co ché bao vé quyén td tung cua cac bén trong cac hinh thirc
giai quyét tranh chap mdi nay 1a diéu kién quan trong dé nang cao ning lyc canh tranh
va kha nang hoi nhap ctua hé théng trong tai thuong mai Viét Nam.

Tir nhitng phan tich trén ¢ thé nhin nhan, viéc nghién ctru toan dién va chuyén
sdu phap ludt vé cac bén trong giai quyét tranh chap bang trong tai thuong mai 1a yéu
cau cap thiét trong giai doan hién nay. Nghién ctru gop phan 1am 3 co so 1y ludn vé dia
vi phap 1y, quyén va nghia vu ctia cac bén trong td tung trong tai va co ¥ nghia thyc tién
trong viéc hoan thién phap lut, dap tng yéu cau ctia chuyén d6i sd, kinh té s6 va hoi
nhép quéc té. Pong thoi, két qua nghién cliru s& g6p phan nang cao hiéu qua hoat dong
clia cac to chirc trong tai, bao dam t6t hon quyén va loi ich hop phép cila cac bén tranh
chép, tang cudng niém tin ctia cong dong doanh nghlep d6i voi trong tai thwong mai va
thuc day sy phat trién bén viing ctia moi trudng dau tu, kinh doanh tai Viét Nam. Xuat
phat tir nhitng 1y do d6, nghién ciru sinh lya chon d¢ tai “Phdp ludt vé cdc bén trong
gidi quyét tranh chdp bang trong tai thwong mai” 1am luan an tién si Luat kinh té tai
Truong Pai hoc Luat, Pai hoc Hué.
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2. Muc dich va nhiém vu nghién ctru

2.1. Muc dich nghién cviru

Muc dich nghién ctru ctia ludn 4n 13 phan tich 1am rd cac van dé 1y luan, danh gia
thue trang phap ludt vé cac bén trong giai quyét tranh chip bang trong tai thuwong mai,
tor d6 xay dung cac dinh huéng va de xudt nhitng giai phap hoan thién phap luat va nang
cao hiéu qua thyc hién phap luat vé cac bén trong giai quyét tranh chap bang trong tai
thuong mai.

2.2. Nhiém vu nghién ciru

Thir nhdt, tong quan, phan tich va danh gia cac cong trinh nghién ctru trong nude
va ngoai nude lién quan dén phép luat vé cac bén trong giai quyét tranh chap bang trong
tai thuong mai.

Thir hai, hé thong hoa co sé 1y luén cua phap luat vé cac bén trong giai quyét tranh
chap bang trong tai thwong mai; dong thoi 1am rd cac noi dung diéu chinh cta phap luat
vé quyén va nghia vu cua cac bén trong qué trinh giai quyét tranh chip bang trong tai
thuong mai.

Thit ba, phan tich, danh gia thuc trang phap luat hién hanh cua Viét Nam vé cac
bén trong giai quyét tranh chip bang trong tai thwong mai dugc ghi nhan trong Luat
Trong tai thwong mai nam 2010 va cac van ban phap luat co lién quan. Pong thoi, luan
an nghién ctru kinh nghiém 1ap phap cia mét s6 quoc gia c6 hé théng trong tai phat trién
tir d6 rit ra kinh nghiém tham khao v&i viéc hoan thién phap luat vé cac bén trong giai
quyét tranh chap bang trong tai thuong mai pht hop véi didu kién kinh t& xa hoi cua
Viét Nam.

Thir tw, phén tich, danh gia thuc tién thuc hién cac quy dinh phap luat lién quan
dén cac bén trong giai quyét tranh chap bang trong tai thurong mai, tir do chi ra nhimg
két - qua dat dugc va nhirng vudng mac, bét cap phat sinh; tir d6 1am luan cir khoa hoc dé
Xudt cac giai phap hoan thién.

Thir nam, luan an xay dung cac dinh huéng va dé xuit cac giai phap nham hoan
thién phap lut vé cac bén trong giai quyét tranh chip bang trong tai thuong mai & Viét
Nam. Cac giai phap nay duoc xay dung trén co s¢ bao dam sy twong thich voi phap luat
quéc té va yéu cau phat trién cta nén kinh té thi truong.

3. Pdi twong va pham vi nghién ciru

3.1. Poi twong nghién ciru

Thit nhat, cac Van dé 1y luan phap luét trong tai thwong mai va phap luat diéu chinh
cac bén trong giai quyet tranh chip bang trong tai thwong mai, dugc thé hién trong cac
hoc thuyét, quan diém khoa hoc d3 duoc cic cong trinh trong nudc va trén thé gisi
nghién cuu.

Thir hai, quy dinh phap luat hién hanh ctia Viét Nam vé cac bén trong giai quyet
tranh chip bang trong tai thuong mai dugc ghi nhan trong Luat Trong tai thuong mai s6
54/2010/QH12, Nghi dinh s6 63/2011/ND-CP cua Chinh phi huéng dan thuc hién Luat
Trong tai thuong mai, Nghi dinh s6 124/2018/ND-CP stra d6i, bo sung mot sd diéu cia
Nghi dinh sb 63/2011/ND-CP va Nghi quyét s6 01/2014/NQ-HDTP ctia Hoi ddong Tham
phan Toa an nhan dén tdi cao hudng dan thuc hién mot sé quy dinh cua Luit Trong tai
thuong mai nam 2010; va cac van ban phap ludt co lién quan dén boi canh chuyén doi
s6, kinh té s, trong tai truc tuyén Luat Giao dich dién t&r nam 2023; Luat Thuong mai
dién tr 2025 s6 122/2025/QH15; Luat Coéng nghiép coéng nghé sé 2025 s
71/2025/QH15; Luat s6 134/2025/QH15 cua Qudc hoi: Luat Tri tué nhan tao.
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Thit ba, cac quy dinh vé cac bén trong giai quyét tranh chap bang trong tai thuong
mai dugc quy dinh trong-Luat Mau veé Trong tai thuong mai quoc té ctia Uy ban Lién
Hop Quoc vé Luat thuong mai qudc té (Luat Mau UNCITRAL) va phap luat ciia mot
s0 quoc gia trén thé giéi. Viéc lua chon cac qudc gia nay dya trén tiéu chi da dang he
théng phép ludt va sy trong dong vé diéu kién kinh té - x3 hoi, qua d6 bao dam gia tri
tham khéo thiét thuc cho qua trinh hoan thién phap luat Viét Nam.

Thir tu, thyc tién thyc hién phap luat Viét Nam vé cac bén trong giai quyét tranh
chap bang trong tai thwong mai trong pham vi thoi gian nghién ctru cua luan an duoc
phan anh thong qua cac s liéu, bao cdo, thong ké cac vu viéc dién hinh ciia B6 Tu phap,
Hoi1 Luat gia Viét Nam, cac trung tdm trong tai thwong mai va Toa an nhan dan cac cap.

3.2. Pham vi nghién ciru

Ve nji dung: NO1 dung nghién ctru cta luan an gioéi han trong pham vi cac quy
dinh phap luat diéu chinh quyén, nghia vu, dia vi phap ly va co ché bao dam thuc hién
quyén cia cac bén trong timg giai doan cua qua trinh t6 tung trong tai. Cu thé, ludn an
phan tich ba giai doan co ban: (i) giai doan tién t6 tung trong tai, bao gom viéc giao két
va thyc hién thoa thuén trong tai; (ii) giai doan t6 tung trong tai, bao gém quyen va nghia
vy cua cac bén trong qua trinh giai quyét tranh chip; va (ii1) giai doan sau t6 tung trong
tai, bao gom viéc cong nhan, thyc hién hodc hity phan quyét trong tai.

Vé khong gian: Luan an tap trung nghién ctru phap luat Viét Nam vé cac bén trong
giai quyét tranh chap bang trong tai thuong mai.

Vé thoi gian: Luan an gioi han pham vi nghién ctru thue tién thyc hién phap luat
vé cac bén trong giai quyet tranh chap bang trong tai ‘thuong mai tai Viét Nam trong giai
doan tir ndm 2011 dén 2026, tuong ung voi thoi diém Luat Trong tai thwong mai nam
2010 c6 hiéu luc.

4. Phwong phap nghién ciru

- Phuong phap thong ké va phan tich tai liéu duoc sir dung dé nghién ciru, xtr 1y va
danh gia cac nguon tu lidu so cap va thir cap co lién quan dén dé tai.

- Phuong phép tong hop dugc van dung nham hé thong hoa va khai quat hoa két
qua thu dugc tir qua trinh phan tich tai li¢u.

- Phuong phap so sanh luét dugc s dung dé nghién ctru va phén tich kinh nghiém
ctia mot s6 qudc gia c6 hé thdng phap luat trong tai phat trién.

- Phuong phép phan tich tinh hudng dién hinh duoc ap dung nhim nghién ciru,
binh luan va danh gia cac vu viéc cy thé lién quan dén quyén, nghia vu va hanh vi phap
1y ctia cac bén trong qua trinh giai quyét tranh chip bang trong tai thuong mai.

- Phuong phap du bao khoa hoc dugc van dung nhim xac dinh xu hudng phat trién
ctia phap luat vé cac bén trong giai quyét tranh chip bang trong tai thurong mai trong bdi
canh hoi nhap qudc té va cai cach tu phap & Viét Nam. Thong qua d6, NCS dé xuat cac
dinh huéng hoan thién phap luat bao dam phu hop véi thuc tién va yéu cau hoi nhip
quéc té.

5.Y nghia ly luin va thue tién ciia Luin 4n

5.1. Y nghia Iy lugn

Két qua nghién ctru cua luén an gop phan hoan thién nhén thire ly luan vé coso ly
luan diéu chinh quyén va nghia vy ctia cic bén trong giai quyét tranh chap bang trong
tai thuong mai, dong thoi lam 16 mot s6 han ché nhat dinh va yéu cau hoan thién phap
luat trong linh vuc nay. Trén co s¢ do, luan an cung cap nhing luan ctr khoa hoc phuc
vu viéc xdy dung va hoan thién hé thdng phap luat vé cac bén trong giai quyét tranh
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chéap bang trong tai thuong mai, bao dam phu hop voi yéu cau phat trién cua hoat dong
thwong mai trong bbi canh hoi nhap qudc té.

5.2. Y nghia thuc tién

Luan 4n 14 ngudn tai liéu tham khao co gi tri d6i voi cac co quan, to chirc va chu
thé c6 lién quan dén hoat dong giai quyét tranh chp bang trong tai thuong mai tai Viét
Nam, bao gdbm toa an, trung tam trong tai, hoa giai thwong mai, trong tai vién, luét su,
doanh nghiép va cac chii thé tham gia quan hé thuong mai. Nhimng két qua nghién ctru
ctia luan 4n c6 thé duoc van dung trong qua trinh ap dung phap luat, giai quyet tranh
chép va hoan thién co ché bao vé quyén, loi ich hop phap cua cac bén trong t6 tung trong
tai thuong mai & pham vi trong nude va trong cac quan hé thuong mai quc té.

6. Nhirng dong goép khoa hoc méi cua luan an

Thir nhat, xay dung lam 16 co s6 1y luén vé phap luat diéu chinh cac bén trong giai
quyét tranh chip bang trong tai thuong mai.

Thir hai, phét trién cach tiép can 13y chi thé va quyén cia cac bén 1am trung tim
trong nghién ctru phap luat trong tai.

Thir ba, thiét 1ap khung phan tich phap luat vé cac bén theo chu trinh giai quyét
tranh chép bang trong tai.

Thir tw, nhan dién c6 hé thong cac bat cap cua phap luat va vudng mic thyuc tién
lién quan dén cac bén trong trong tai thuong mai.

Thir nam, dé xuét dinh huong hoan thién phap luat vé cac bén trong trong tai
thuong mai gan voi thuc tién va chuan myc quoc té.

7. B6 cuc clia Luén 4n

Ngoai Phan mé dau, Két luan, Danh muc cong trinh di cong b cua tac gia lién
quan dén luan 4n, Danh muc tai liéu tham khao va Phu luc, ndi dung luan an duoc két
ciu lam 4 chuong:

Chuong 1. Tong quan tinh hinh nghién ciru va co so 1y thuyét nghién ctru

Chuong 2. Nhiing van dé 1y luan phap luat vé cac bén trong giai quyét tranh chap
bang trong tai thuong mai.

Chuong 3. Thyc trang phap luét va thyuc tién thyuc hién phap luat vé cc bén trong
giai quyét tranh chap bang trong tai thuong mai tai Viét Nam.

Chuong 4. Dinh hudng, giai phap hoan thién phéap ludt va nang cao hi¢u qua thuc
hién phap luat vé cac bén trong giai quyét tranh chap bang trong tai thurong mai.
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_) CHUONG 1 ,
TONG QUAN TINH HINH NGHIEN cuu
VA CO SO LY THUYET NGHIEN CcUU

1.1. Tinh hinh nghién ctu lién quan dén dé tai

1.1.1. Céc cong trinh nghién civu Iy ludn phdp ludt vé cdc bén trong gidi quyét
tranh chdp bang trong tai thwong mai

- J. F. Poudret S. Besson (2007), Comparative Law of International Arbitration
[Tam dich: Ludt so sanh vé trong tai quoc té]. London: Sweet and Maxwell.

- H. Heilbronn (2008), A Practical Guide to International Arbitration in London
[Tam dich: Hudng dén thuc tién vé trong tai quéc té tai London]. London: Informa
Law.

- Loukas A. Mistelis Stavros L. Brekoulakis (2009), Arbitrability: International
and Comparative Perspectives [Tam dich: Kha ndng gidi quyét bang trong tai: Duéi
g6c do quoc té va ludt so sanh]. Alphen aan den Rijn: Kluwer Law International B.V.

- L. Mistelis L. Shore (2010), Arbitration Rules - National Institutions [Tam dich:
Quy tic trong tai — Cdc t6 chirc quéc té]. Alphen aan den Rijn: Kluwer Law
International.

- S. Greenberg C. Kee J. Weeramantry (2011), International Commercial
Arbitration: An Asia-Pacific Perspective [Tam dich: Trong tai thwong mai quéc té: Goéc
nhin tir khu viee chau A - Thai Binh Dwong]. Cambridge: Cambridge University Press.

- R. Merkin L. Flannery (2014), Arbitration Act 1996 [Tam dich: Luat Trong tai
nam 1996/, London: Informa Law.

- Adv. Deepak Jain, Ms. Sanjolli K Padhy, and Ms. Muskaan Aggarwal (2022),
Multiplicity of Arbitration Proceedings - A Study [Tam dich: Su da dang cua cdc thu
tuc trong tai - Mot nghién cuul, The Indian Journal of Projects, Infrastructure, and
Energy Law, Issue 2, Volume 1.

- Minghui Wu (2025), The Establishment of the Third Party System of Arbitration
Under the Background of the Implementation of the Civil Code [Tam dich: Viéc thanh
lap hé théng bén thir ba ciia Trong tdi trong boi canh thi hanh B ludt Dén su], College
of Humanities and Law, South China Agricultural University, Guangzhou,
Postcode:510000, DOI:10.2991/978-2-38476-432-7 41, China.

- Seyed Amir. Mirdehghan Ashkezari, Mohammadreza. Fallah, Ghazaleh.
Kabirabadi (2026), Feasibility of Third-Party Intervention in Dispute Resolution
through Arbitration under Iranian Law: With Reference to International Instruments and
Practices [Tam dich: Tinh kha thi ciia sw can thiép ciia bén thir ba trong gidi quyét tranh
chdp théng qua Trong tai theo ludt Iran: Tham khdo ludt quoc té Cong cu va phwong
phap thuc hanh], Interdisciplinary Studies in Society, Law, and Politics 2026; 5(1): 1-
10.

Tai Viét Nam, cac cong trinh nghién ctru lién quan dén 1y luan vé cc bén trong
giai quyét tranh chip bang trong tai thuong mai.

- Nguyén Pinh Tho (2007), Hodn thién phdp ludt vé trong tdi thiong mai ciia Viét
Nam trong diéu kién hoi nhdp quéc té (Luan an Tién si Luat hoc, 2007).

- P4 Vin Pai, Tran Hoang Hai (2011), Phdp ludt Viét Nam vé Trong tai thwong
mgi.
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- Nguyén Ngoc Lam (2014), Giai quyét tranh chdp hop dong thwong mai quoc té,
nhén dang tranh chdp, bién phdp ngdn ngira va phwong thirc gidi quyet

- Pham Thi Bich Hao (2017), Piéu kién gidi quyét tranh chdp bang trong tai
thwong mai bang trong tdi.

- Tran Minh Ngoc (2019), Phdp ludt vé trong tai thuwong mai.

- Ngb Quéc Chién (2021), Trong tai thwong mai quéc té va van dé ludt dp dung.

- Bui Van Thanh (2021), Mt s6 quyén ciia cdc bén trong gidi quyét tranh chdp
bc%ng trong tai theo Ludt trong tai Viét Nam [79].

- Db Vian Pai (2022), Phurong thire gidi quyét tranh chdp bang trong tdi trong boi
canh héi nhdp kinh té quoc té, Nxb. Hong Puc, 2022.

- Chau Huy Quang (2022), Tai tro' ciia bén thir ba trong t6 tung trong tdi va to
tung Toa én trong tranh chdp thiwong mai [80].

- Pham Duy Nghia (2024), Bén thwr ba trong thu tuc trong tai: mot goc nhin tie thuc
tién thye hién phdp ludt, Tap chi nghién ctru 1ap phap s6 19(498), thang 10/2024.

1.1.2. Cac cong trinh nghién ciru thyc trang phap lugt va thuc tién thuc hién
phdp lugt vé cdc bén trong gidi quyét tranh chap bang trong tai thiwong mai

1.1.2.1. Nhém cdc céng trinh nghién civu vé cdc bén trong giai doan tién t6 tung
trong tai

- Lawrence W. Newman va Colin Ong (2014), Interim Measures in International
Arbitration [Tam dich: cdc bién phdp khdn cdp tam thoi trong trong tai quéc té].

- Nigel Blackaby, Constantine Partasides QC, Alan Redfern va Martin Hunter
(2015), Redfern and Hunter on International Arbitration (Sixth Edition) [Tam dich:
Trong tai quoc té (an ban lan thit 6)]. Oxford: Oxford University Press.

- John Choong, Mark Mangan va Nicholas Lingard (2018), 4 Guide to the SIAC
Arbitration Rules (Second Edition) [Tam dich: Hudng ddn vé quy tdc trong tai SIAC
(4n ban lan thir 2)]. Oxford: Oxford University Press.

- Mimi Zou (2020), “An Empirical Study of Reforming Commercial Arbitration
in China”, [Tam dich: Nghién curu thuc nghiém vé cdi cach trong tai thuong mai quéc
té tai Trung Quéc]. Pepperdine Dispute Resolution Law Journal.

- Weixia Gu (2024), “China’s Modernization of International Commercial
Arbitration and Transnational Legal Order” [Tam dich: Su hién dai hod trong tai thuong
mai quéc té cia Trung Quoc va trdt tw phdp Iy xuyén quéc gia]. UCI Journal of
International, Transnational, & Comparative Law.

- Walters Robert (2024). Commercial and Arbitration Law of the Digital
Economy: A Comparison of Asian, European and North American Jurisdictions.

- Othman Norziah; Abdul Manap Norhoneydayatie (2025). Online Dispute
Resolution (ODR) in E-Commerce: Empowering Sustainability for Societal Well-Being.
International Journal of Advanced Research, 13(10), 1623—-1627.

- Ahmad Nizar Mohammad Syamwil; Nur Hafizah Husna; Siti Kholizah; Irpan
Mauliandi Damanik; Rahmad Fauzi Hasibuan (2026). Corporations Before Arbitral
Awards: Between Contractual Autonomy and State Intervention. Journal Cendikia ISNU
SU, 3(1), 16-23.

- Phan Thong Anh (2011), “Gidi quyét tranh chdp bang trong tai thwong mai Ad
hoc o Viét Nam - Thuc trang va giai phdp”, Tap chi Khoa hoc phap ly Viét Nam.

- Nguyén Thi Yén (2014), “Thuec tién dp dung mét sé quy dinh ciia Ludt Trong tdi
thwong mai tai Viét Nam”, Tap chi Nghién ctru Lap phap.
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- Nguyén Vi Hoang (2014), “Ché dinh théa thudn trong tai dwoi goc do phap luat
so sanh - thiee tién cdc mede va Viét Nam”, Tap chi Nghé Luét, So 1/2014.

- Vi Thi Huong (2015), “Hoan thl_en phap ludt trong tai thuwong mai Viét Nam
trong viéc phdn dinh tham quyén ciia Toa dn va trong tai thwong mai khi cdc bén c6
théa thudn trong tai”, Tap chi Nghé Luat, S6 1/2015.

- Tuong Duy Luorng (2016), Binh lugn B¢ ludt 76 tung dan s, Ludt Trong tai
thwong mai va thuec tién xét xir, Nha xuat ban Tu phap.

- Pham Thi Hong Pao (2017), “Vai tré ciia Toa dn déi véi hoat dong cia Trong
tai thwong mai theo Ludt Trong tdi thwong mai nam 2010 va kién nghi”’, Tap chi Nha
nudc va Phap luat.

- Nguyén Minh Hang (2018), “Tham quyén gidi quyét tranh chdap hop dong khi
cdc bén vira co thoa thudn trong tai, viea co thoa thugn Toa an”, Tap chi Phap luat va
thue tién, SO 1, tr. 35-40.

- b Vian Pai (2018), Phap ludt trong tai thwong mai Viét Nam, Ban an va binh
ludn ban dn, tap I-11, Nha xuat ban Hong Puc.

- Duong Vian Hau (2021), Nhitng van dé 1y ludn va thuc tién cia trong tai thiwong
mai Viét Nam, Nha xuat ban Chinh tri quéc gia Su that.

- Tran Viét Diing (2021), “Giai quyet truong hop vi pham thoa thugn tién 16 tung
trong tai: kinh nghiém qudc té va mét s6 dé xudt hoan thién phdp ludt trong tai Viét
Nam”, Tap chi Khoa hoc phap 1y, S6 1/2021.

- Tran Viét Diing va Ngo Quoc Chién (2023), T rong tai thuwong mai quoc té -
Nhiing van dé dwong dai va thuc tién Viét Nam, Nha xuit ban Dai hoc Qudc gia Thanh
ph6 H6 Chi Minh.

1.1.2.2. Nhém cdc cong trinh nghién citu vé cdc bén trong giai doan t6 tung trong
tai

- Rusakova E.P. and Chernysheva T.A (2025). Virtual arbitration and mediation
in Rwanda and Republic of South Africa: Challenges, opportunities, and implications
for African jurisdictions and international cooperation. RUDN Journal of Law, vol. 29,
no. 3, pp. 733-746

- Jensen Ole (2025). The Emerging Body of Regulation on the Use of Artificial
Intelligence in International Arbitration: An Overview. b-Arbitra Belgian Review of
Arbitration, 2025, vol. 2025, no. 2, pp. 324-337

- Walters Robert (2026). Digital Finance Law: Common and Civil Law. 1st ed.
London: Routledge

- Nguyén Thi Dung, Lé Huong Giang (2011), “Binh ludn mét sé ndi dung méi
trong Ludt Trong tai thuwong mai nam 20107, Tap chi Luat hoc, S4 6, tr. 9-16.

- P& Van Pai (2014), “Ngén ngir trong t6 tung trong tai thiong mai ¢ Viét Nam”,
Tap chi Khoa hoc phép 1y, Sb 4, tr. 65-73.

- Phan Thong Anh (2016), Huy phdn quyét trong tai, Luan an Tién si Luat hoc,
Truong Pai hoc Luat Thanh phé H6 Chi Minh.

- Huynh Quang Thuén, Hoang Vii Cudng (2021), “Thdm quyén dp dung bién phdp
khan cdp tam thoi cia Toa én va trong tai thwong mai - Quy dinh mét s6 quoc gia trén
thé gioi va bai hoc kinh nghiém cho Viét Nam”, Tap chi Toa &n nhan dan, S 11, tr. 58-
64.
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- Bang Thanh Hoa, Di¢p Huyén Thao, Tran Thi Thu Hang (2022), “Hau qua phap
Ly khi phan quyét trong tai thiwong mai mau thudn véi ban dn ciia Toa dn”, Tap chi Kiém
sat, SO 9, tr. 20-25.

- Luu Ngoc Lién (2023), “Sw can thiét xdy dung quy dinh phap ludt Vvé nguoi co
quyén loi, nghia vu lién quan trong giai quyét tranh chdp bang trong tai thwong mai”
Tap chi Nghé Luat, Sb 10, tr. 36-41, 59.

- Tran Minh Tién (2024), “Hodn thién phdp ludt Viét Nam vé trinh tu, thi tuc gidi
quyét yéu cdu hity phdn quyét trong tai thwong mai”, Tap chi Nghé Luat, S6 8, tr. 11-
18.

- Trén Thi Thanh Thuy (2024), “Huy phan quyét trong tai thuong mai - Kinh
nghiém quoc té va bai hoc cho Viét Nam”, Tap chi Nghe Luat, S6 5, tr. 77-83.

- Pao Xuan Thuy (2024), Gidi quyét tranh chdp bang trong tai thiong mai bang
trong tai thwong mai qua méi trieong dién tir ¢ Viét Nam hién nay, Luan an Tién si Luat
hoc, Hoc vién Khoa hoc Xa hoi.

- Nguyén Minh Pha (2025), “Hodn thién quy dinh vé cdch thirc, trinh ti giri thong
bao trong Luat Trong tai thuwong mai nam 2010, Tap chi Toa an nhan dan, S6 16, tr.
46-52.

- Pb Hitu Chién (2025), Gidi quyét tranh chdp bang trong tdi thwong mai theo
phwong thic tryuc tuyén o Viét Nam hién nay, Luan an Tién si Luat hoc, Hoc vién Khoa
hoc Xa hoi.

1.1.2.3. Nhém cdc cong trinh nghién citu vé cdc bén trong giai doan thuc hién
phadn quyét trong tdi

- Christopher Koch (2009), The Enforcement of Awards Annulled in their Place of
Origin: The French and U.S. Experience [Tam dich: Thuwc hién phan quyét trong tai da
bi huy tai quéc gia ban hanh: Kinh nghiém thye tién tai Phdp va Hoa K], Journal of
International Arbitration, 26(2), pp.267-292.

- Thab Abdel Salam Amro (2021), Recognition and Enforcement of Foreign
Arbitral Awards in Theory and Practice: A Comparative Study in Common and Civil
Law Countries [Tam dich: Cong nhdn va thyc hién phan quyét trong tai nuwéc ngodi Ve
Iy ludn va thuc tién: Mot nghién ciru so sanh tai cde quoc gia theo hé thong Thong ludt
va Dan ludt]. Springer.2021.

- Trinh, D.T., Duong, K.T.N. va Pham, D.H.P (2025), Public Policy and Judicial
Inconsistency in Vietnam: Challenges in the Annulment of International Commercial
Arbitral Awards [Tam dich: Chinh sdch céng va su thiéu nhat qudn trong hoat dong xét
xit tai Viét Nam: Nhitng thdch thitc trong viéc ity phdn quyét trong tdi thwong mai quoc
té]. International Journal for the Semiotics of Law, 38, pp.2341-2362.

- Tran Hoang Tu Linh (2025), Vietnam’s thirty-year journey with the New York
Convention: emerging paradigms in international arbitration [Tam dich: Hanh trinh 30
nam cia Viét Nam véi Cong wée New York: Nhitng mé hinh mdi néi trong trong tai
quoc té], Arbitration International.

- Nguyén Hoang Thai Hy, Nguyen Thi Lan Huong (2024), “Chitng cir dwoc thu
thdp boi hanh vi bat hop phdp trong té tung trong tai - Mot S0 de xudt nham sira doi, bo
sung Ludt Trong tai thiwong mai trong thoi ky chuyén doi so”, Khoa hoc phéap 1y Viét
Nam, S6 7, tr. 33-44.

- Phan Nir Hién Oanh, H6 Thi Duyén (2025), “Thurc trang thuc hién phdan quyét
trong tai cia COTHADS”, Toa 4n nhan dan, S6 2, tr. 1-9.
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- Vii Hoang, Hiiy phdn quyét trong tai thirong mai theo phdp ludt Viét Nam — thuc
tién dp dung va gidi phdp hoan thién [98],

- Pao Loc Binh (2025), Thuc hién phap ludt vé trong tai thwong mai o Viet Nam
hién nay, Luan an Tién sT Luét hoc, Hoc vién Chinh tri Qudc gia H6 Chi Minh.

1.1.3. Cac cong trinh nghién ciru gidi phdp hoan thién phdp ludt va ning cao
higu qud thwe hi¢n phdp ludt vé cdc bén trong gidi quyét tranh chép bing trong tai
thwong mai

- Duong Quynh Hoa (2019), “Bdt cdp ciia Ludt Trong tai thwong mai nam 2010
va huong hoan thién” Tap chi Dan chu va Phap ludt 1 (2019): tr.49-54.

- Doan Trung Kién (2020), “Giai phdap hoan thi¢n phdp ludt Vé trong tai thwong
mai o Viet Nam” Tap chi Nghé Ludt 6 (2020): tr.3-11, 17.

- Binh Céng Tuin Dodn Nhit Linh (2021), “Phdp ludt vé trong tai thuong mai o
Singapore va mét sé khuyén nghi cho Viét Nam.” Tap chi Kiém sdt s6 15 (2021): 58—
64.

- Nguyén Xuan Nam (2024), “Panh gid Ludt Trong tai thwong mai nam 2010 qua
thuee tién thuwe hién va mét sé gidi phdp sira déi, b6 sung” Tap chi Ddn chii va Phdp ludt
56 402 (2024): 41-47, 52.

- Bang Vi Huén (2024), “Danh gia Ludt Trong tai thwong mai nam 2010 qua thyc
tién thwc hién va mot sé gidi phdp sira doi, bé sung” Tap chi Dan chii va Phdp ludt
(2024).

- Truong Dai hoc Luat Ha Noi Khoa Phap luat Thuong mai quéc t&, Ludt Trong
tai thwong mai va quy tic to tung trong tdi tai Viét Nam - Thuec trang va khuyén nghi:
ky yéu toa dam khoa hoc cap Khoa (Ha Noi, 2024).

- Nguyén Thi Thu (2024), “Mot $6 vuedng mdc tir thyee té dp dung Ludt Trong tdi
thwong mai va dé xudt hoan thién” Tap chi Phap Iy (thang 6 nam 2024): tr.15-19.

- Bao Loc Binh (2024), “Phdp lugt vé trong tai thuong mai o Trung Quéc va
Singapore - Mét s6 khuyén nghi cho Viét Nam.” Tap chi Nghé Ludt 10 (2024): tr.86—
90.

- Vii Minh Hién (2025), “Giai phdp hoan thién phap ludt vé z‘rong tai thuong mai
& Viét Nam ddp veng yéu cau phdt trién dat nwéce trong ky nguyén méi” Tap chi Nghé
Ludt 7 (2025): tr.64—69.

- Pang Vi Huan (2025), “Hoan thién co so Iy ludn vé trong tai thuwong mai truc
tuyén trong diéu kién phdt trién nén kinh té sé ¢ Viét Nam” Tap chi Dén chii va Phdp
ludt S6 433 (2025): tr.13-23.

- Nguyén Thi Minh Hong (2025), “Phdp ludt trong tdi thirong mai & Vieong Quoc
Anh - Kinh nghiém cho Viét Nam”, Tap chi Quan ly nha nuoc 11 (2025): tr.116—120.

1.2. Panh gia két qua nghlen ciru cia cac cong trinh khoa hoc lién quan dén
dé tai luin 4n va nhirng van dé luan an tiép tuc nghién ciru

1.2.1. Pdnh gid két qud nghién ciru ciia cdc cong trinh khoa hoc lién quan dén
dé tai lugn dn

Thir nhat, & giai doan tién to tung, cac cong trinh nghién ctru tap trung lam rd thoa
thuan trong tai v6i tu cach 1a co sé phéap 1y quyét dinh viéc phat sinh quyén va nghia vu
clia cac bén trong lya chon trong tai lam phuong thirc giai quyét tranh chap.

Thir hai, & giai doan t6 tung trong tai, cac cong trinh khoa hoc da dat dugc nhiéu
két qua quan trong trong viéc 1am 16 dia vi phap ly, quyén va nghia vu ctia cc bén trong
qua trinh giai quyét tranh chap va mdi quan hé giita cac bén v6i hoi dong trong tai.
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Thir ba, & giai doan thuc hi¢n phan quyét trong tai thwong mai, cac cong trinh
nghién ctru tap trung phan tich vai tro, quyen va nghia vu cua cac bén trong viéc thyuc
hién phan quyét trong tai va co ché ho trg cia toa an.

1.2.2. Nhitng vin dé con bé ngo

Thir nhdt, vé Iy ludn chung doi véi cdc bén trong giai quyét tranh chap bang trong
tai thuwong mai va phdp ludt vé cdc bén trong gidi quyét tranh chdp bang trong tai
thuong mai

Thit hai, vé thiee trang phdp ludt diéu chinh cdc bén trong gidi quyét tranh chdp
bang trong tdi thiwong mai

Thit ba, vé hoan thién phdp ludt Viét Nam déi véi cdc bén trong gidi quyét tranh
chdp bang trong tai thirong mai

1.2.3. Nhitng két qud trong nghién citu ma ludn dn sé ké thiva va tiép tuc phdt
trién

Thir nhat, nghién ciru nhitng vin dé Iy Iugn vé cdc bén trong giai quyét tranh chap
bang trong tai thwong mai va phdp ludt vé cdc bén trong gidi quyét tranh chdp bang
trong tai thuwong mai.

Thur hai, nghién cuu va danh gia thuc trang phap luat ve cdc bén trong gidi quyét
tranh chdp bdng trong tai thwong mai & Viét Nam va thye tién thue hién.

Thir ba, nghién cvu cdc dinh hwdng va giai phap hoan thi¢n phap ludt.

1.3. Co so' ly thuyet nghién ctru va hudng tiép cin

1.3.1. Ly thuyét nghién ciru

1.3.1.1. Ly thuyet vé quyen tir do thoa thudn cua cdac bén (party autonomy)

1.3.1.2. Ly thuyét can bang giita quyén ti do thod thudn va bdo dam céng bang
hiéu qua t6 tung

1.3.1.3. Ly thuyét “ phi dia phuwong hoa” (Delocalization Theory)

1.3.1.4. Ly thuyét vé tinh doc ldp cua théa thudn trong tdi (Doctrine of
Separability)

1.3.1.5. Ly thuyét vé nguyén tdc xét xir mot lan (res judicata)

1.3.1.6. Ly thuyét vé “nhém cong ty”

1.3.2. Ciu hoi nghién cru, gia thuyet nghién ciru

Céu héi thir nhét: Cac dic dlem vé cac bén trong giai quyét tranh chap bang trong
tai throng mai so véi cac bén trong t6 tung toa an dat ra cac yéu cau nhu thé nao trong
viéc xay dyng va hoan thién phap luat vé cac bén trong giai quyét tranh chap bang trong
tai?

Céu héi thir hai: Phap luat Viét Nam hién hanh quy dinh nhu thé nao vé quyén,
nghia vu va dia vi phap 1y cta cac bén trong giai quyét tranh chip bang trong tai thuong
mai va nhitng van dé phap 1y phat sinh trong qua trinh ap dung cac quy dinh d6 1a gi?

Céu héi thir ba: Thyc trang phéap luat Viét Nam vé cc bén trong giai quyét tranh
chép bang trong tai thwong mai hién nay da phan anh day du nhirng yéu ciu cta thuc
tién hay chua va trong qué trinh ap dung phap luat, nhiing thanh cong, han ché va bat
cap nao dang ton tai?

Céu héi thir tw: Dé hoan thién va phat trién phap luat Viét Nam vé cac bén trong
giai quyét tranh chip bang trong tai thuong mai trong giai doan t&i, can sira d6i, bd sung
va hoan thién nhitng ndi dung nao dé bao dam tinh dong bo, hidu qua va phu hop véi
yéu cau hoi nhap qudc t&?

1.3.3. Phwong phdp tiép cin
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- Phwong phap tzep cdn lién nganh kinh té hoc phap lugt

- Phwong phap ttep cdin hé thong

- Phwong phap tlep cdn so sanh

- Phwong phap tlep cdn dya trén dia vi phdp ly ciia chu thé

- Phuwong phdp tiép cin dwa trén chu trinh gidi quyét tranh chép
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Két luan Chwong 1

Tong quan tinh hinh nghién ctru vé phap luat trong tai thuong mai cho thay da c6
mot sO cong trinh khoa hoc trong va ngoai nudce tlep can van dé nay dudi cac goc do 1y
luan, phap 1y va thyc tién. Céc cong trinh d6 gép phan hinh thanh hé théng tri thirc khoa
hoc vé trong tai thwong mai ndi chung va phap luat trong tai thuong mai Viét Nam néi
riéng, qua do cung cép ngudn tu liéu tham khao c6 gia tri cho qué trinh nghién ctru cua
luan an. Tuy nhién, két qua khao ctru cting nhin nhan, méc du linh vyc phap luét trong
tai thwong mai da duoc dé cap kha phong phu, tuy nhién ndi dung vé phap luat diéu
chinh céc bén trong giai quyét tranh chip bang trong tai thuong mai va viéc thuc hién
phap luat trong linh vyc nay tai Viét Nam van chua duoc nghién ctru day du va chuyén
sau.

Phan 16n cac cong trinh hién c6 méi dirng & mirc phan tich quy dinh phép luat hodc
phan anh mét s khia canh thuc tién ap dung, trong khi cac nghién ciru mang tinh hé
théng, toan dién vé thuc tién thuc hién phap luat ddi véi cac bén trong qua trinh giai
quyét tranh chip bang trong tai thwong mai con han ché, chu yéu thé hién qua cac bai
bao khoa hoc riéng I¢, chua hinh thanh nhtmg cong trinh doc lap ¢ tam ludn an hodc dé
tai cap quoc gia.

Ké thira nhitng két qua nghién ciru trong va ngoai nudc lién quan tryc tiép dén
phap luat diéu chinh cac bén trong trong tai thurong mai, luan an s¢ tiép tuc phat trién,
bd sung va cung cb co s dit lidu, dong thoi phan tich cac van dé 1y ludn va thyc tién dé
bao dam tinh nhat quan va toan dién trong lap luan khoa hoc. Trén co s& d0, ludn an
huéng tdi viée xay dung co sé 1y luan hoan chinh vé thuc hién phéap luat d6i véi cac bén
trong giai quyét tranh chép bang trong tai thuong mai & Viét Nam; dong thoi cap nhat,
hé thdng héa va hoan thién ndi dung phan tich thyc trang phap luat hién hanh, qua dé
phan 4anh khach quan, day du tinh hinh ap dung trong thuc té.

Két qua nghién ctru du kién s& 1a co s& khoa hoc cho viée kién tao hé théng quan
diém va dé xuét giai phap hoan thién phap luat diéu chinh cac bén trong giai quyét tranh
chép bang trong tai thwong mai phu hop véi dinh hudng phat trién cta phap luat thuong
mai Viét Nam trong giai doan toi.
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~_ CHUONG2 o
NHUNG VAN PE LY LUAN PHAP LUAT VE CAC BEN
TRONG GIAI QUYET TRANH CHAP BANG TRONG TAI THUONG MAI

2.1. Ly luan vé cdc ben trong giai quyet tranh chap bang trong tai thwong mai

2.1.1. Khdi niém vé cdc bén trong gidi quyét tranh chdp bang trong tai thwong
mai

Céc bén trong giai quyét tranh chap bang trong tai thwong mai 13 nhitng chu thé
tham gia vao qua trinh giai quyét tranh chap bang trong tai voi tu cach la ngudi/bén co
quyén, nghia vy hoic loi ich lién quan tryc tiép dén viéc giai quyét tranh chip va chiu
su rang budc boi phan quyet trong tai.

2.1.2. Dic diém vé cdc bén trong gidi quyét tranh chdp bing trong tii thwong
mai

Thir nhat, tinh linh hoat va da dang vé chii thé

Thit hai, cac bén trong giai quyét tranh chdp bang trong tdi thwong mai mang tinh
chiu rang budc boi phdan quyét trong tai.

Thit ba, cac bén trong giai quyét tranh chdp bang trong tai thirong mai gitk vai tro
“then chot” va chi phoi té tung trong tdi.

Thir tw, cdc bén trong trong tdi thwong mai binh dang vé quyén va nghia vu té
tung.

2.1.3. Pia vi phdp Iy ciia cdc bén trong gidi quyét tranh chdp bang trong tai
thuong mai

i) Vé t cach phap ly cua cac ben.

Mot 1a, diéu kién dé tro thanh cac bén trong to tung trong tai.

Hai la, pham vi chu thé ciia cdc bén trong 6 tung trong tai.

Ba la, moi lién hé giita tw cach cac bén va thoa thudn trong tai.

ii) Bia vi phdp ly cua cdc bén.

Mot la, quyén to tung ciia cdc bén trong trong tai thuwong mai.

Hai la, nghia vu ciia cdc bén trong gidi quyét tranh chdp bang trong tai thiong
mai.

Ba la, trach nhiém phdp 1y ciia cde bén trong t6 tung trong tai

iii) Cor ché dam bdo quyén va nghia vu.

2.2. Ly ludn phap luit vé cic bén trong gidi quyét tranh chip bang trong tai

thwong mai
2.2.1. Khai niém phdp luat vé cac bén trong gidai quyét tranh chap bang trong tai
thuong mai

Phap luat vé cac bén trong giai quyét tranh chip bang trong tai thuong mai la tong
thé cac quy pham phap luat do Nha nudce ban hanh va bao dam thyc hién, diéu chinh cac
quyen va nghia vu cua cac chu thé tham gia t6 tung trong tai thuong mai, nham bao vé
quyén va loi ich hop phap clia cac bén, bao dam cong bang t6 tung, duy tri trat ty phap
1y trong hoat dong giai quyét tranh chip bang trong tai thwong mai va bao dam hiéu luc
thuc hién ctia phan quyét trong tai.

2.2.2. Pdc diém phdp ludt vé cdc bén trong gidi quyét tranh chdp béing trong tai
thwong mai

Thi nhat, phap luat vé cac bén trong giai quyét tranh chap bing trong tai thuong
mai mang tinh thod thuén cao.
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Th hai, phap luat xac 1ap dia vi phap 1y ctia cic bén trén co sd tu cach td tung dic
thu.

Thi ba, phap luét vira trao quyén rong rii cho cac bén, vira dit ra nghia vu t6 tung
mang tinh bat budc.

Thir tur, phdp ludt vé cdc bén gdn vdi co ché hé tro'va gidm sdt ¢é gidi han bdi toa
an.

Thir ndm, phép luat vé cac bén trong giai quyet tranh chap bang trong tai chiu anh
huong manh mé cua chuan muc va thong 1& quéc té.

2.2.3. Nguyén tic diéu chinh ciia phdp ludt vé cdc bén trong gidi quyét tranh
chép bang trong tai thwong mai

Thir nhdt, nguyén tic ton trong quyén ty do thoa thudn cta cac bén 1a nguyén tic
trung tim, chi phdi toan bd qua trinh hinh thanh va thyuc hién cac quyén, nghia vy trong
trong tai thuong mai.

Thir hai, nguyén tic binh dang vé quyén va nghia vu giita cic bén trong td tung
trong tai, nguyén tic co ban nham dam bao cong bang té tung (due process) trong qua
trinh giai quyét tranh chap

Thir ba, nguyén tic bao dam tinh cong khai, minh bach va liém chinh trong t6 tung
trong tai dong vai tro thiét yéu trong viéc ciing cb niém tin ctia cic bén vao co ché tai
phén tu nhan.

Thir tir, nguyén tac thién chi va hop tac gitra cac bén trong qua trinh giai quyét
tranh chap bang trong tai 1a nén tang dé bao dam hi¢u qua thyc té clia co che trong tai.

2.2.4. Nji dung phdp ludt diéu chinh vé cdc bén trong gidi quyét tranh chip
bang trong tai thuwong mai

2.2.4.1. Nhém quy dinh phép ludt diéu chinh vé cdc bén trong giai doan tién té
tung trong tai

Mot 14, viéc xac lap tu cach cac bén trong trong tai dugc thuc hién thong qua thda
thuan trong tai. Trong giai quyét tranh chip bang trong tai, mot chu thé chi tré thanh
“bén” khi va chi khi hg bi rang budc bdi mdt thoa thuén trong tai c6 hi¢u lyc.

Thtr hai, phap luat trong giai doan tién tb tung dic biét dé cao quyén tu dinh doat
clia cac bén trong viéc lua chon trong tai 1a phuong thirc giai quyét tranh chap.

Thir ba, bén canh vo1 viéc ghi nhan quyén tu do thoa thuén, phap luat cling dat ra
nghia vu thién chi va trung thuc ddi véi cac bén trong viéc xac lap va thuc hién thoa
thuan trong tai. Nghia vu nay thé hién & viéc cac bén phai hanh xtr trung thuc, khong
lam dung quyén tu do thoa thuan dé trén tranh nghia vu phap 1y hoic giy bat loi khong
chinh déng cho bén kia.

2.2.4.2. Nhém quy dinh phdp ludt diéu chinh vé cdc bén trong qud trinh té tung
trong tai

Nhom quy dinh phap luat diéu chinh vé cac bén trong qua trinh té tung trong tai
diéu chinh: (i) quyén va nghia vu té tung cta cac bén; (ii) méi quan hé giita cac bén véi
hoi dong trong tai; va (iii) co ché bao dam nguyén tic binh ding va tranh tung. Ba yéu
tb nay co mbi lién hé chat ché, cung tao nén co ché van hanh cua td tung trong tai.

2.2.4.3. Nhém quy dinh phdp ludt diéu chinh vé cdc bén trong giai doan thuwc hién
phadn quyét trong tdi

Giai doan thi hanh phan quyét trong tai, phap ludt diéu chinh: Nghia vu thi hanh
phan quyét; Quyén yéu cau huy phan quyét trong tai; Co ché bao dam thyc hién quyén
cua céc bén.

140



2.2.5. Vai tro ciia phdp ludt vé cdc bén trong gidgi quyét tranh chép bang trong
tai thwong mai

Thir nhat, phap luat vé cac bén trong giai quyét tranh chip bang trong tai thuong
mai co vai tro ghi nhan va bao dam quyén tu dinh doat cua cac bén tranh chap

Thir hai, phap luat vé céac bén dong vai tro bao dam nguyén tic binh dang va cong
bang t6 tung trong qua trinh giai quyét tranh chap béng trong tai thwong mai.

Thit ba, phap luat vé cac bén trong giai quyét tranh chap bang trong tai thuong mai
c6 vai tro diéu chinh va can bang loi ich giira cdc bén trong giai doan thyc hién phan
quyet trong tai.

Thir tir, phéap luat vé cic bén trong giai quyét tranh chip bang trong tai thuong mai
con thé hién mdi lién hé gitra co ché trong tai va hé théng tu phap nha nude.

2.3. Cac yéu td tac dong dén phap luét va thuc hién phap luit vé cic bén trong
giai quyét tranh chip bang trong tai thwong mai

2.3.1. Yéu t6 tic dong dén phdp ludt vé cdc bén trong gidi quyét tranh chép bing
trong tai thuwong mai

2.3.1.1. Yéu t6 kinh té thi truong

2.3.1.2. Yéu té chinh tri- phap ly

2.3.1.3. Yéu to chudn myee phdp Iy va héi nhdp phdp luat

2.3.2. Yéu té tic dong dén thwe hién phdp ludt vé cdc bén trong gidi quyét tranh
chdp béng trong thuong mai

2.3.2.1. Su hoan thién cua hé théngphdp luat

2.3.2.2. Yéu t6 truyén thong van hod, tdp qudn kinh doanh

2.3.2.3. Yéu t6 nhdn thirc ciia cdc bén

2.4.2.4. Yéu t6 céng nghé

Két ludn Chwong 2

Co s6 1y luan vé phap luat diéu chinh cic bén trong giai quyét tranh chap bang
trong tai thuong mai khang dinh, quan hé phap luat gitra cac bén trong qua trinh trong
tai mang nhing dac diém riéng, khic biét so v6i cac hinh thirc giai quyét tranh chip
khac. Phép luat vé cac bén trong trong tai thuong mai dé hinh thanh mot he thong phap
ludt co tinh doc lap tuong dbi, diéu chinh mbi quan h¢ phap luat phat sinh gitra cac chu
thé tham gia td tung trong tai. Hé thong nay vira ké thira cac nguyén tac co ban cua td
tung trong tai, vira dam bao cac quyén, nghia vu va co ché can thiét cho cac bén trong
qué trinh giai quyet tranh chép.

Phép luat diéu chinh cac bén trong giai quyét tranh chap bang trong tai thuong mai
chiu sy chi phdi cua nhiéu yéu t6 khach quan nhu co so ly luan quoc gia, moi truong
van hoa - kinh té - x3 hoi, trinh d6 hoi nhap quoc té va xu hudng toan cau hoa trong
thuong mai. Céc yéu td nay anh huong tryc tiép dén viéc hinh thanh, van hanh va hiéu
qua thyuc hién cua co so ly luén trong tai. Dé bao dam hiéu qua diéu chinh, can co sy
dong bo phap ludt, nang luc cua doi ngil trong tai vién va muc do hd trg clia co quan
nha nuéc, to chirc nghé nghiép va hiép hoi thuong mai.

Co s6 phap ly gilr vai tro then chét trong viéc bao dam sy cong bang, minh bach
va hiéu qua ctia qua trinh giai quyét tranh chip bang trong tai thurong mai. Noi dung cua
phap luat diéu chinh cac bén trong qua trinh nay bao gdm nhiing quy dinh vé thim quyén
trong tai, dia vi phap ly va quyén han ctia cac bén, trinh ty va thu tuc trong tai, nguyén
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tac bao mat, co ché xac thuc va trao d6i thong tin, gia tri phap 1y cua chimg clr va cac
quy dinh vé€ cong nhan va thuc hién phén quyét trong tai.
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CHUONG 3 '
THUC TRANG PHAP LUAT VE CAC BEN TRONG GIAI QUYET
TRANH CHAP BANG TRONG TAI THUONG MAI VA THUC TIEN
THU'C HIEN PHAP LUAT TAI VIET NAM

3.1. Thuc trang va thue tién thwe hién phap luét vé cac bén trong giai doan
tién to tung trong tai

3.1.1. Thuee trang phdp ludt vé cdc bén trong giai doan tién té tung trong tai

3.1.1.1. Quy dinh phdp ludt vé quyén ciia cdc bén trong lwa chon hinh thitc trong
tai

3.1.1.2. Quy dinh phdp ludt vé quyén ciia cdc bén trong lira chon ngén ngir to tung
trong tai

3.1.1.3. Quy dinh phdp ludt vé quyén cia cdc bén trong viéc lira chon dia diém
gidi quyét tranh chdp trong té tung trong tdi

3.1.1.4. Quy dinh phdp ludt vé quyén ciia cdc bén trong viéc lwa chon ludt dp dung
trong o tung trong tai

3.1.1.5. Quyén ciia cdc bén trong viéc thoad thudn sé lwong trong tdi

3.1.2. Thuee tién thuwe hign phdp ludt vé cdc bén trong giai dogn tién t6 tung trong
tai

3.1.2.1. Vé tham quyén cua trong tdi

3.1.2.2. Vé xdc dinh ngén ngir trong thii tuc trong tai khi théa thudn ciia cdc bén

3.1.2.3. Vé thay déi dia diém gidi quyét tranh chdp bang trong tai thuwong mai
trong treong hop cdc bén da c6 théa thudn lira chon bang véin ban

3.2. Thuc trang phap luit va thye tién thue hién phap luit vé cac bén trong
giai doan td tung trong tai

3.2.1. Thuee trang phdp ludt vé cdc bén trong giai doan t6 tung trong tai

3.2.1.1. Quy dinh phép ludt vé quyén khdoi kién, phan t6 va quyén phan déi

(i) Vé quyén khdi kién:

Thir nhat, d6i véi tranh chap c6 yéu té nudc ngoai, khoan 2 Piéu 14 Luat Trong
tai thuong mai nam 2010 trao cho cac bén quyén thoa thuan Iya chon phap luat ap dung
dé diéu chinh ndi dung ctia tranh chép, tuy nhién khéng quy dinh rd rang phap luit ndo
s& diéu chinh thoi hiéu khoi kién trong tai.

Thir hai, phap luat Viét Nam hién hanh chua quy dinh cu thé hau qua phép 1y cia
viéc khéi kién qué thot hi€u trong tai.

(ii) Vé quyén phan t6 cia bi don:

Thir nhat, phap luat Viét Nam chua quy dinh rd liéu viéc “mat quyén phan dbi” c6
thé duoc cac bén thoa thuan trude trong hop dong hay khong. Véan dé niy co ¥ nghia
quan trong vi nd lién quan tryc tiép dén pham vi thyc hién nguyén tac tu do thoa thuan
va nguyén tic bao dam cong bang to tung.

Thir hai, Luat Trong tai thuong mai ndm 2010 va cac van ban hudng dan chua xac
dinh r6 khai niém “thdi han thich hop” dé phan doi.
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3.2.1.2. Quy dinh phdp ludt vé quyén tham gia phién hop va trinh bay quan diém

Mic du, Luat Trong tai thwong mai nim 2010 d3 ghi nhin quyén tham gia phién
hop va trinh bay quan diém 13 nguyén tic co ban cia td tung trong tai, tuy nhién cic quy
dinh hién hanh van boc 16 mot sb han ché nhét dinh cu thé nhu sau:

Thir nhdt, Luat hién hanh chwa quy dinh 13 vé thoi gian hop 1y dé chuén bi trinh
bay quan diém, ngdn ngit to tung, hay phuong tién k¥ thuat phuc vu viéc tham gia phién
hop, dac biét trong cac vu tranh chép co yéu td nuée ngoai hodc co6 su chénh léch vé
diéu kién giita cac bén.

Thir hai, phap luat Viét Nam chua thiét 14p cu thé trong trudng hop quyén tham
gia phién hop hodc quyén trinh bay quan diém ciia cac bén bi han ché hodc vi pham.

Thir ba, phap luat Viét Nam chwa didu chinh day du quyén tham gia va trinh bay
quan diém trong t6 tung trong tai truc tuyén, mic du day 1a xu hudng tat yéu cta hoat
dong giai quyét tranh chap hién nay.

3.2.1.3. Quy dinh phdp ludt vé quyén yéu cau dp dung, thay doi, hity bo bién phdp
khan cdp tam thoi

Thir nhdt, Luét Trong tai thwong mai nam 2010 chua dua ra dinh nghia 10 rang vé
“bién phap khan cip tam thoi”.

Thir hai, Luat Trong tai thuong mai nam 2010 va B luat T tung dan sy nam 2015
c6 sy khac biét nhat dinh vé diéu kién yéu cau va tham quyén ap dung bién phap khan
cap tam thoi.

Thir ba, quy dinh tai khoan 3 Diéu 49 va khoan 5 Diéu 53 Luat Trong tai thuong
mai nim 2010 vé thdm quyén ap dung bién phap khan cap tam thoi gitta Toa an va Hoi
dong trong tai con mot s6 vudng mac nhit dinh.

3.2.1.4. Quy dinh phdp ludt vé quyén va nghia vu trong viéc thu thdp, cung cdp va
dé trinh chung cu, tai liéu

Mic du Luét Trong tai thwong mai nam 2010 da thiét 1ap phap luat co ban vé quyén
va nghia vu cila cic bén trong viéc thu thap, cung cap va dé trinh ching cu, tuy nhién
cac quy dinh hién hanh van con ton tai mot s6 han ché nhit dinh, cu thé nhu sau:

Thir nhdt, Luat Trong tai thuong mai nim 2010 chua dwa ra quy dinh cu thé vé tiéu
chi va quy tac danh gia chimg cw, dic biét 13 ddi véi tai liu dién tir, mot loai ching ctr
ngay cang pho bién trong giao dich thuong mai hién dai.

Thit hai, co ché budc cung cip ching ct tir bén thir ba hodc tir bén tranh chap con
thiéu hiéu lyc do trong tai khong co tham quyén cudng ché, trong khi quy trinh yéu cau
Toa an hd tro lai chua duoc quy dinh cu thé trong Nghi dinh $6 63/2011/ND-CP va Nghi
dinh sb 124/2018/ND-CP.

Thit ba, phap luat Viét Nam chua c6 quy dinh cu thé vé thoi han va trinh tu ndp
ching cir, gy ra nguy co kéo dai t6 tung hodc anh hudng dén quyén ching minh cua
cac bén.

180



Thir tw, phap luat Viét Nam chua ghi nhan quyén ctia cac bén trong viée truc tiép
chi dinh hodc sir dung chuyén gia doc 1ap, khién viéc thu thip va danh gia chung ct
chuyén mon phu thudc hoan toan vao quyét dinh cua Hoi ddng trong tai.

3.2.1.5. Quy dinh phdp ludt vé nghia vu ndp chi phi trong tai

Thir nhdt, phap luat Viét Nam hi¢n chua quy dinh cu thé vé cac tiéu chi cu thé xac
dinh “phi” trong tai.

Thir hai, co ché thu lao trong tai vién hién hanh tiém an nguy co xung dot loi ich.
Theo quy dinh tai Diéu 34 Luat Trong tai thwong mai nam 2010, thu lao cua trong tai
vién dugc trich truc tiép tir phi trong tai do cac bén ndp.

Thir ba, phap luat Viét Nam chua c6 quy dinh vé viéc hoan tra chi phi trong tai
trong trudng hop trong tai vién vi pham dao dirc nghé nghiép hodc c6 hanh vi gian 14n.

3.2.2. Thuec tién thue hign phdp ludt vé cdc bén trong giai doan t6 tung trong tai

3221 Ve dp dung thoi hiéu khoi kién tranh chd’p tai trong tai thuong mai

3.2.2.2. Vé mdt quyén phan doi khi khéong khiéu nai quyét dinh cia Héi dong trong
tai vé gidi quyét van dé tham quyén

3.2.2.3. Vé yéu cau dp dung bién phdp khan cdp tam thoi trong t6 tung trong tai

3.2.2.4. Vé cung cdp tai liéu, chitng cir trong truong hop mét bén khéng tham gia
phién hop trong tai

3.3. Thuc trang phap luat va thyc tién thwe hién phap luit vé cac bén trong
giai doan thuc hién phan quyét trong tai

3.3.1. Thuc trang phdp ludt vé cdc bén trong giai doan thwe hién phdn quyét
trong tai

3.3.1.1. Quy dinh phdp ludt vé yéu cau Toa dn hity phan quyét trong tdi

Thir nhat, Piéu 68 Luat Trong tai thuong mai nim 2010 chua quy dinh cu thé vé
kha ning cac bén dugc quyén thoa thuan loai trir hodc han ché quyén yéu cau Toa an
huy phan quyét trong tai.

Thir hai, phap luat Viét Nam chua 1am rd tiéu chi phap 1y dé xac dinh “phan quyét
trai vdi cac nguyén tic co ban ctia phap luat Viét Nam”, mic du day 13 cin ct trong yéu
dé Toa an nghién ctru hy phan quyét trong tai.

3.3.1.2. Quy dinh phdp ludt vé yéu cau cwdng ché thi hanh phan quyét trong tdi

3.3.2. Thuee tién thwe hién phdp ludt vé cdc bén trong giai doan thuwe hién phdn
quyét trong tai

3.3.2.1. Vé huy phdn quyét trong tdi

Thuyc tién 4p dung phap luat cho thdy, cic cin cir hily phan quyét trong tai lién
quan dén tu cach chu thé, nang lyc hanh vi va tham quyén dai dién cua cac bén c6 anh
huong dic biét 16n dén quyén va nghia vu ctia cac bén trong giai doan thyc hién. Nhiéu
truong hop Toa an da hily hoic tir chdi cong nhan phan quyét trong tai véi Iy do ngudi
khoi kién hodc ngudi tham gia té tung trong tai khong ¢ tham quyén dai dién hop phap,
hoic gidy ty quyén khong hop 16. Trudng hop ndy, mic du tranh chap da dugc Hoi dong
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trong tai giai quyét xong vé ndi dung, nhung quyén duoc thyc hién phan quyét cia bén
thang kién khong duoc bao dam do quyén khai kién va tham gia t6 tung trong tai ngay
tir ddu chwa duoc xac 1ap hop phép.
3.3.2.2. Vé thi hanh phdn quyét trong tai
Thue tién, quyén duoc thuc hién phan quyét bi dinh tré do thu tuc yéu cau hay
phan quyét trong tai. Trong thoi gian Toa an thy 1y va nghién ctru yéu cau huy, viée thuc
hién phan quyét thudng bi kéo dai, lam gia tang chi phi, rai ro lam suy giam loi ich kinh
té ma bén thing kién dang 18 duoc hudng.
3.4. Vwéng mic va yéu ciu diit ra doi véi phap luit va thwe tién thuc hién
phap luit vé cac bén trong giai quyét tranh chap bang trong tai thwong mai
3.4.1. Nhitng bit cdp ciia phdp ludt va vwéng mdc trong thue tién thuc hién
phdp lugt vé cdc bén trong gidai quyét tranh chép bang trong tai thwong mai
3.4.1.1. Bat cdp ciia phdp ludt vé cdc bén trong gidi quyét tranh chdp bang trong
tai thwong mai
Thit nhat, cdach tiép cdn vé khdi niém va pham vi “cdc bén” trong gidi quyét tranh
chdp bang trong tdi thwong mai chwea toan dién va hé thong
Thit hai, quy dinh vé tw cdch t6 tung, quyén tham gia va bao dam quyén tranh tung
cua cac bén trong trong tai thuwong mai.
Thit ba, khung phdp 1y doi véi bén thir ba va tranh chdp da bén trong trong tdi
thwong mai.
Thi tu, moi lién hé gitka cdc bén trong t6 tung trong tai va co ché hé tro, kiém sodt
cua toa an.
Thir nam, quy dinh vé bao dam thuc hién quyén ciia cac bén trong té tung trong
tai thwong mai.
3.4.1.2. Vubng mdc, bdt cdp trong thuc tién thuc hién phdp ludt vé cdc bén trong
gidi quyét tranh chdp bang trong tdi thirong mai.
Thi nhdt, vé xac dinh tu cach va dia vi phap 1y ctia cac bén trong t6 tung trong tai.
Thir hai, vé thAm quyén hd tro tu phap cia toa an Viét Nam d6i v6i trong tai thuong
mai
Thit ba, vé thi hanh phan quyét trong tai.
3.4.2. Nhitng vin dé dit ra déi véi phdp ludt vé cdc bén trong gidi quyét tranh
chép bang trong tai thwong mai trong boi canh chuyén déi sé
Thit nhat, cdc bén tranh chdp ngdy cang cé diéu kién thudn loi dé thue hién quyén
tw dinh doat théng qua cdc nén tang trong tdi triec tuyén, tuy nhién co sé phdp Iy diéu
chinh quyén Iya chon phwong thirc va nén tang gidi quyét tranh chdp truc tuyén van
chuea day di.
Thir hai, quyén va nghia vu té tung cia cdc bén trong méi truong sé da ting
bude dwge bio dam théng qua cdc quy trinh trong tdi triee tuyén,
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Thit ba, viéc tham gia t6 tung ciia cdc bén trong trong tai triec tuyén ngdy cang
dirge mo rong, tuy nhién van ton tai nhitng han ché lién quan dén nang luc cong nghé
va kha nang tiép can méi truong so.

Thur tu, gid tri phdp ly va gid tri chung minh cua thong diép dir liéu do cdc bén
cung cdp trong qud trinh trong tdi triec tuyén van con phat sinh mét so vuéng mdc, bat
cap.

Thit ndm, quyén ciia cic bén doi véi dit liéu cd nhén, bi mdt kinh doanh va théng
tin mdt trong qud trinh trong tdi tryc tuyén dang ddt ra yéu cau hoan thién phdp ludt.

Thir sdu, viéc cong nhédn va thi hanh phén quyét trong tdi dién tir van cé thé anh
hwdng dén quyén loi ciia cdc bén tranh chap.

Thir bay, so lwong vu viéc trong tdi truc tuyén va so lwong trung tam trong tai
trién khai nén tang sé van con han ché, anh huong dén kha nang liea chon ciia céc bén
tranh chap.

Két luan Chuong 3

Chuong 3, luan an dé phan tich va danh gia thyc trang phap luat vé cac bén trong
giai quyet tranh chap bang trong tai thuong mai ¢ Viét Nam, dong thoi nghién ctru cac
yéu t tac dong dén viéc thyc hién phap luat trong linh vuc nay. Noi dung nghién ctru
bao quat cac khia canh phap 1y chu yéu lién quan dén viéc thanh 1ap va t6 chirc hoat
dong cua cac trung tdm trong tai thwong mai; quy trinh to tung trong tai va co ché diéu
chinh mdi quan hé phéap luat giita cac bén trong qué trinh giai quyét tranh chap; su hd
tro ctia Toa an ddi véi hoat dong trong tai; viéc cong nhan va thuc hién phan quyét trong
tai thwong mai.

Qua phan tich thuc tién 4p dung phap luét cho thay, hé thong phap luat Viét Nam
vé trong tai thuong mai da c6 nhitng bude tién quan trong, timg budc tiém can véi chuan
muc phéap Iy qudc té. Cac quy dinh hién hanh da tao co sé phap 1y trong dbi toan dién
cho hoat dong ciia cac bén trong qua trinh giai quyét tranh chap bang trong tai, bao dam
cac nguyén tic co ban nhu tu do thoa thuan, binh dang, doc 1ap va bao mat. Su phat trién
nay chiu anh huoéng manh mé cua qua trinh hoi nhép kinh té qudc té, cach mang cong
nghiép lan tht tu va yéu cau d6i méi quan tri nha nude trong linh vue phap luat thuong
mai.

Tuy nhién, bén canh nhitng thanh tyu dat duoc, phap luat va thyuc tién thyc hién
phap luat vé cac bén trong giai quyét tranh chip bang trong tai throng mai van ton tai
nhiéu han ché. Nang lyc chuyén moén va tinh chuyén nghiép cua doi ngii trong tai vién
chua dong déu; su hd tro tir co quan nha nudc, dic biét 1a Toa an, con thiéu dong bo va
chua thuc sy hiéu qua; ty 1€ doanh nghiép lwa chon trong tai thwong mai lam phuong
thire giai quyét tranh chip véan thip so vé6i tiém niang. Mot sd quy dinh phap luat con
thiéu 1d rang, dic biét trong viéc xac dinh can ctr huy phan quyet trong tai va co ché
thyc hién phan quyét, din dén tinh trang 4p dung khac biét nhat dinh giita cac co quan
tién hanh té tung.
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CHUONG 4
PINH HUONG, GIAI PHAP HOAN THIEN PHAP LUAT VA NANG CAO
HIEU QUA THUC HIEN PHAP LUAT VE CAC BEN TRONG GIAI
QUYET TRANH CHAP BANG TRONG TAI THUONG MAI

4.1. Dinh hwéng hoan thlen phap luat va nang cao hiéu qua thuc hién phap
luit vé cac bén trong giai quyét tranh chip bang trong tai thwong mai

4.1.1. Hoan thién phdp ludt vé phdp lugt vé cdc bén trong gidi quyét tranh chép
bang trong tii thwong mai phit hop véi chii trwong, dwong 16i va chinh sdch ciia
Ddng va Nha nwéc

4.1.2. Hoan thién phdp ludt vé phdp lugt vé cdc bén trong gidi quyét tranh chép
bang trong tai thwong mai dam bdo tinh tw do thod thudn gin véi gidi han bdo vé lgi
ich cong

4.1.3. Hoan thién phdp ludt vé phdp lugt vé cdc bén trong gidi quyét tranh chdp
bang trong tai thwong mai bdo dim binh ding thwc chit va quyén tranh tung hiéu
qud cua cdc bén

4.1.4. Hoan thi¢n phap lugt vé ¢ phdp ludt vé cdc bén trong gidi quyét tranh chap
bang trong tai thwong mai cdn mé réng lam ré co ché tham gia ciia cdc chii thé lién
quan

4.1.5. Hoan thién phap ludt vé ¢ phdp ludt vé cdc bén trong gidi quyet tranh chdp
bang trong tai thwong mai cdn ting cwong tinh twong thich véi chudn muec va thong
1¢ quoc té

4.1.6. Hoan thién phap ludt vé ¢ phdp ludt vé cdc bén trong gidi quyet tranh chdp
bang trong tai thwong mai can dam béo hi¢u qud va khd thi trong thuc tién dp dung

4.2. Giai phap hoan thién phap luit vé cac bén trong gidi quyét tranh chip
bz“lng trong tai thwong mai

4.2.1. Giai phap chung tir yéu cdu ddt ra véi phdp lugt vé cdic bén trong gidi
quyét tranh chap bing trong tai thiwong mai.

Thir nhat, can hoan thién quy dinh phap luat vé khai niém va pham vi “cic bén”
trong to tung trong tai theo huéng théng nhat va c6 tinh hé thong.

Thir hai, can thiét ké lai cac quy dinh phap luét theo chu trinh t6 tung trong tai
nhim bao dam tinh lién thong va logic ndi tai cua hé thong phap luat.

Thit ba, can bo 'sung khung phap 1y day du doi voi bén thi ba va tranh chap da bén,
da hop dong trong t6 tung trong tai.

Thir tu, can cy thé hoa co ché bao dam quyén tranh tung va nguyén tic binh dang
cua cac bén trong t6 tung trong tai.

Thir ndm, can hoan thién khung phap 1y nham bao dam thyc hién quyén cia cac
bén trong thuc té

Thir sdu, can 1am rd co ché ph01 hop gitra trong tai va toa an theo huéng xac dinh
ranh gidi 1 rang gitra chirc nang hd trg va kiém soat clia toa 4n ddi voi hoat dong trong
tai.

4.2.2. Gidi phdp hoan thién quy dinh phdp lugt vé cdc bén trong giai doan tién
10 tung trong tai

4.2.2.1. Hoan thién quy dinh phap ludt vé lwa chon hinh thirc trong tai

Thir nhdt, bd sung va quy dinh cu thé trong Luat Trong tai thuvong mai vé diéu
khoan trong tai hon hop (hybrid arbitration agreements).
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Thit hai, hoan thién quy dinh vé hau qua phap 1y cua viéc xac dinh sai hinh thirc
trong tai trong thoa thuén trong tai.

4.2.2.2. Hoan thién quy dinh phdp ludt vé lia chon ngdn ngi trong 16 tung trong
tai

Thir nhat, quy dinh cu thé vé thoi diém cac bén duge quyén thoa thuin ngdn ngir
st dung trong t6 tung trong tai.

Thir hai, quy dinh chi tiét hon vé nghia vu dich thuat, chi phi phién dich va gia tri
phap 1y ciia ban dich trong té tung trong tai.

4.2.2.3. Hoan thién quy dinh phap luat vé lya chon dia diém trong 16 tung trong
tai

Thir nhdt, quy dinh cu thé hon vé tiéu chi phap ly dé Hoi dong trong tai xac dinh
“hoan canh vu tranh chép” va “su thuén tién cho cac bén” khi lua chon dja diém trong
tai trong truong hop cac bén khong co thoa thuan.

Thir hai, quy dinh cu thé “dia diém t6 tung trong tai” (seat of arbitration) va “noi
t6 chtrc phién hop trong tai” (venue of arbitration).

Thit ba, quy dinh co ché thay doi dia diém trong tai sau khi Hoi dong trong tai da
dugc thanh 13p.

4.2.3. Gidi phdp hoan thién quy dinh phdp ludt vé cdc bén trong giai doan to
tung trong tai

~ 4.2.3.1. Hoan thién quy dinh phdp luqt vé quyén khoi kién, phan t6 va quyén phdn

doi

Thir nhdt, hoan thién quy dinh vé kha ning cac bén duoc quyén thoa thuan trudc
trong hop dong vé viéc mat quyén phan dbi.

Thit hat, bd sung quy dinh rd khai niém “thdi han thich hop” trong viée thuc hién
quyén phan doi.

4.2.3.2. Hoan thién quy dinh phdp ludt vé quyén tham gia phién hop va trinh bay
quan diém

Thir nhdt, hoan thién quy dinh phap luat dé xac dinh rd nghia vu cua Hoi dong
trong tai trong viéc bao dam diéu kién thuc té cho cac bén thuc hién quyén tham gia
phién hop va trinh bay quan diém.

Thir hai, hoan thién quy dinh phéap luat vé viée thiét 1ap cu thé trong truong hop
quyén tham gia phién hop hodc quyén trinh bay quan diém bi han ché hodc vi pham.

Thir ba, hoan thién quy dinh phap luét vé quyén tham gia va trinh bay quan diém
trong t6 tung trong tai tryc tuyén, phtt hop v&i xu hudng chuyén doi sb trong linh vuc
giai quyét tranh chép.

4.2.3.3. Hoan thi¢n quy dinh phap ludt Vvé quyén yéu cdu dp dung, thay doi, hity bo
bién phdp khan cap tam thoi

Thir nhdt, bo sung vao Luat Trong tai thwong mai nam 2010 dinh nghia rd rang vé
“bi€n phap khan cap tam thot” nham x4c dinh cu thé ban chat, pham vi va muc dich ctua
ché dinh nay.

Thir hai, bo sung co ché trong tai vién khan cap vao hé théng phap luat Viét Nam
dé bao dam quyén yéu cau ap dung bién phap khan cap trong giai doan tién trong tai.

4.2.3.4. Hoan thién quy dinh phdp ludt vé quyén va nghia vu trong viéc thu thdp,
cung cdp va dé trinh chimg cir, tai liéu
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Thir nhdt, bd sung quy dinh rd thuat ngit “chimg ¢ va “nghia vu chimg minh”
trong t6 tung trong tai, nham thong nhat cach hiéu va cach ap dung giita cc trung tim
trong tai, Hoi dong trong tai va Toa an khi thyc hién chirc nang hd trg, giam sat.

Thit hai, hoan thién quy dinh vé quyen va nghia vu cua cac bén trong viéc thu thap
va cung cap chumng cur, dam bao can bang giita nguyén tic ty dinh doat va nguyén tic
hop tac thién chi trong té tung trong tai.

Thit ba, hoan thién quy dinh phap luat vé thoi han, trinh tu va hinh thirc d¢ trinh
chtng c, tai lidu, ddc biét trong bdi canh chuyén ddi sb va gia ting st dung chimg ctr
dién tr trong trong tai.

Thir tu, hoan thién quy dinh vé nghia vu bdo mat va st dung ching cu, tai licu
trong tb tung trong tai, nham bao dam nguyén tac bi mat to tung

4.2.3.5. Hoan thién quy dinh phdp ludt vé nghia vu ndp chi phi trong tai

Thit nhdt, bo sung quy dinh phap lut dé xac dinh “phi trong tai” va co cau chi phi
td tung trong tai.

Thit hai, hoan thién quy dinh phap luat vé thu lao trong tai vién nham bao dam tinh
ddc 1ap, khach quan va phong ngtra xung dot 11 ich.

4.2.4. Gidi phdp hodn thi¢n quy dinh phdp ludt vé cdc bén trong giai doan thuc
hién phan quyét trong tai

Thit nhdt, b6 sung quy dinh phap luat vé kha ning céac bén dugc quyén thoa thuan
loai trtr hodc han ché quyén yéu cau Toa an hity phan quyét trong tai, trén co so ton
trong nguyén tic tu do ¥ chi va ty dinh doat cua cac bén trong t6 tung trong tai.

Thir hai, hoan thién quy dinh phap luat vé tiéu chi xac dinh “phan quyét trai voi
cac nguyén tic co ban cia phap luat Viét Nam.

4.2.5. Gidi phdp hodn thién quy dinh phdp ludt vé cdc bén trong gidi quyét tranh
chép bang trong tai thwong mai trong boi canh chuyen doi so

Thir nhat, bé sung quy dinh vé gidi quyét tranh chdp bang trong tai théng qua mai
trieomg dién tik (trong tai triec tuyén).

Thit hai, b6 sung quy dinh vé giao nhén thong bdo, tai liéu va chirng cir dudi dang
dir liéu diéen tur.

Thit ba, chudn héa khdi niém “dia diém trong tai”’ va bo sung quy dinh vé dia diém
trong tai trong moi truong dién tu.

Thir tu, b6 sung quy dinh vé hinh thirc phién hop trong tdi triec tuyén.

Thit ndm, bé sung quy dinh vé hinh thirc phdn quyét trong tdi dién tir va co ché thi
hanh phéan quyét dién tir.

4.3. Giai phap ning cao hiéu qua thwe hién phép luit vé cic bén trong giai
quyét tranh chép bing trong tai thwong mai

4.3.1. Mt sé gidi phdp déi voi co’ quan hanh phap

Thit nhdt, co quan hanh phap can sém nghién clu, dé xuét x@y dung va hoan thién
mot vin ban quy pham phép luat riéng diéu chinh vé cong tac té chirc thuc hién phap
luat.

Thit hai, can ting cuong cac yeu t6 bao dam cho viéc t6 chirc thyc hién phap luat
vé cac bén trong giai quyét tranh chap bang trong tai thwong mai dat hiéu qua thyc chét.

Thir ba, co quan hanh phap can chi trong ban hanh cac chinh sach phat trién hoat
dong ctia trong tai thuong mai nham tao méi truong phap 1y thuan loi va nang cao vi thé
ctia Viét Nam trong linh vuc giai quyét tranh chip bang trong tai thuwong mai quc té.

240



4.3.2. Mgt so gidi phdp déi véi cdc bén trong gidai quyét tranh chép bang trong
tai thwong mai

4.3.2.1. Péi véi nguyén don va bi don

Thir nhdt, nguyén don va bi don can nghién ctru ky ludng cac quy dinh phap luat
lién quan dén quyén va nghia vu ciia minh trong toan bd qua trinh giai quyét tranh chip
bang trong tai thwong mai, tir giai doan tién t6 tung cho dén giai doan thyuc hién phan
quyét cia trong tai.

Thit hai, nguyén don va bi don phai dic biét cht y dén thoi han thyc hién cac quyén
va nghia vu ciia minh trong qua trinh giai quyét tranh chip bang trong tai thwong mai.

Thit ba, nguyén don va bi don cin chu dong phan anh nhiing bt cap, han ché cua
phap luat vé quyén va nghia vu cta cac bén trong qua trinh giai quyét tranh chip bang
trong tai thuong mai

4.3.2.2. Poi véi Trung tém trong tdi thwong mai, Hji dong trong tai va Trong tdi
vién

Thir nhdt, cac Trung tdm trong tai thwong mai, Ho1 déng trong tai va Trong tai vién
can cha dong nghién ctru, cap nhat va thuc hién ding cac quy dinh phap luat vé quyén
va nghia vy ctia minh trong qua trinh giai quyét tranh chip kinh doanh, thuong mai bang
trong tai thwong mai kip thoi va chinh xac. .

Thur hai, trong qua trinh t6 churc thyc hién phap luat vé quyen va nghia vu cua céc
bén trong t6 tung trong tai thuong mai, Trung tam trong tai, Ho1 dong trong tai va Trong
tai vién can dac biét chi trong dén viéc tu van, hudng dan va hd tro phap ly cho cac bén
tham gia t tung, bao gdm dwong sy, ngudi lam chimg va ngudi cé quyén, nghia vu lién
quan.

Thir ba, cac Trung tam trong tai thwong mai, Hoi dong trong tai va Trong tai vién
can ddy manh hon nita hoat dong tuyén truyén, pho bién va gido duc phép luat vé quyén
va nghia vu ciia cac bén trong giai quyét tranh chap bang trong tai thuong mai.

Thir tr, cac Trung tam trong tai thuong mai, Ho1 dong trong tai va Trong tai vién

can chu dong dé xuat, kién nghi va phan anh nhing bat cép, han ché cua phap luat vé
quyén va nghia vu cua cac bén trong té tung trong tai dén Hiép hoi Trong tai Thuong
mai Viét Nam (khi duoc thanh 1ap) va cac co quan nha nude co thim quyén.

4.3.3. Mt sé gidi phdp déi véi co quan tw phdp

Thir nhat, d6i v6i Toa an nhan dan, can nhan thic va xac dinh ding vi tri, vai tro
cua Toa an trong moi quan hé vai hoat dong cia trong tai thuong mai.

Thit hai, d01 v6i Vién kiém sat nhan dan, voi chirc nang bao vé Hién phap va phap
luat, bao vé quyén con nguoi, quyén cong dén, bao vé loi ich cia Nha nudc va quyén,
loi ich hop phap cua td chure, ¢4 nhan, Vién kiém sat co vai tro dic biét quan trong trong
viéc bao dam tinh nghi€ém minh, théng nhét cua viéc thuc hién phap luat trong hoat dong
trong tai thuong mai.
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Két luan Chwong 4

Chuong 4 da tap trung phan tich va luan giai cac quan diém dinh huong cung hé
thong giai phap bao dam hiéu qua phap luat vé cac bén trong giai quyet tranh chap bang
trong tai thuong mai ¢ Viét Nam trong bdi canh hoi nhap qudc té va d6i moi thé ché
kinh té. Ttr co s6 1y ludn va thuc tién thue hién phép luat, luan 4n khing dinh viéc hoan
thién va bao dam thyc hién phap luét trong linh vuc nay phai dugc dat trong tong the
chién lwge cai cach phap luat va tu phap quéc gia, dong thot tuan thu cac nguyén tac
phép quyén, bao dam quyén tir do thoéa thuén, binh ding va bao vé quyen lo1 hop phéap
cua cac chu thé kinh doanh: Thi nhdt, viéc bao dam thyc hién phap luat vé cac bén trong
giai quyét tranh chap bang trong tai thwong mai phai quan triét day du quan diém, chu
truong cua Dang va Nha nude vé xay dung va hoan thién hé théng phap luét, trong do6
trong tai thwong mai dugc xac dinh la phuong thic giai quyet tranh chap hiéu qua, gop
phan bao vé moi trudng dau tu va thuc day phat trién kinh té thi truong dinh huong xa
hoi chu nghia. Thit hai, hoat ddng thuc hién phap luat phai duoc tién hanh trong pham
vi quy dinh phap luat hién hanh, bao dam tinh hop hién, hop phap va thong nhat trong
ap dung phap luat. Thir ba, viéc thuc hién phap luét phai huong toi myc tiéu bao vé kip
thoi va hiéu qua quyén, loi ich hop phap cta cic bén, dong thoi duy tri sy 6n dinh va
thong sudt cua hoat dong thuong mai. Thit fur, phap luat va viéc thyuc hién phap luét trong
linh vyc nay can tuong thich voi cac chuan muc qudc té va thong 1é trong tai thuong
mai toan cau, bao ddm nang luc canh tranh va uy tin ctia Viét Nam trong quan h¢ phap
luat qubc té.

Trén co s¢ cac quan diém d6, luan an dé xuat hé thong giai phap nham nang cao
hi¢u qua thue hién phap luat vé cac bén trong giai quyét tranh chip bang trong tai thuong
mai. Cac giai phap bao gom hoan thi¢n hé thong quy pham phap luat trong tai thuong
mai phu hop véi thuc tién kinh doanh va chuan myc qudc té; nang cao nhén thirc va
nang luc phap 1y ctia cac bén tham gia td tung trong tai; kién toan to chirc va co ché van
hanh cua cac trung tam trong tai; tang cuong hi¢u qua phéi hop va hd trg cua Toa an, co
quan thye hién an va co quan quan Iy nha nudc; day manh hop tac quéc té va dao tao
ngudn nhan luc trong tai ¢6 trinh d6 chuyén mén cao; dong thoi ting cuong co ché giam
sat va xtr Iy nghiém minh cac hanh vi vi pham phap luat trong hoat dong trong tai thuong
mai.

Nhiing giai phap nay dugc thiét ké trén co s két hop gitta yéu cau cép thiét cua
thuc tién va dinh hudng phat trién lau dai, nham bao dam tinh kha thi, dong bo va bén
vitng trong qua trinh thyc hién phap luat. Viéc trién khai cac giai phap nay goép phan
khic phuc mot s6 han ché hién nay cua hé thdng phap luit trong tai thuong mai Viét
Nam va tao co s¢ phap 1y viing chic cho su phat trién minh bach, hiéu qua va hién dai
ctia co ché trong tai thuong mai, dap ing yéu cau hdi nhap kinh té qudc té va bao dam
cong bing trong cac quan hé thuong mai.
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Phap luat vé cac bén trong giai quyét tranh chap bang trong tai thuong mai 1a bo
phan quan trong ctia hé théng phép luat thuong mai, diéu chinh tryc tiép mdi quan hé
giira cac chu thé tham gia vao qua trinh trong tai, bao dam cho viéc ap dung va thyc hién
cac quy dinh phap luat vé trong tai thwong mai dat hiéu qua thuc tién. Viéc td chire thuc
hién phap luat trong linh vire ndy nham hién thuc hoa cac quy pham phép ludt trong tai
vao doi song kinh té va gép phan nang cao y thirc phap luat cia cac chu thé, bao vé
quyén va loi ich hop phép cta cac bén trong hoat dong thuong mai, qua d6 thuc diy moi
truong dau tu - kinh doanh 6n dinh va phat trién bén viing.

Nhing nim qua, phap luat vé cac bén trong giai quyét tranh chap bang trong tai
thwong mai & Viét Nam di dat duoc nhiéu két qua tich cuc, thé hién qua sy hoan thién
ctia hé théng quy pham phap luat, sy mo rong cla cac trung tam trong tai va sy nang
cao vai tro cua trong tai la phuong thirc giai quyet tranh chap hiéu qua. Tuy nhién, qua
trinh thuc hién phap lut trong linh virc nay van con t6n tai mot s6 han ché nhit dinh
nhu ning lyc cua doi ngil trong tai vién chua dong déu, co ché hd trg cia co quan nha
nudc chua thuc sy hi€u qua, ty 1€ lya chon trong tai thwong mai van thép s0 v&i tiém
ning va mot s6 quy dinh phap 1y con thiéu tinh nhat quan trong ap dung. Viéc nhan dién
va khac phuc mot s6 han ché d6 1 yéu cau cap thiét dé bao dam tinh hiéu qua ciia phap
luat trong tai thwong mai trong thuc tién.

Lugn an da h¢ thong hoéa 1am 15 co so 1y luan vé phap luat diéu chinh céc bén trong
giai quyét tranh chap bang trong tai thuong mai, bao gdm viéc xac dinh khai niém, dic
diém, vai tro, noi dung, hinh thirc va cac diéu kién bao dam thyc hién phap luat. Pong
thoi, luan an cling nghién ctru kinh nghiém phap ly cua mot s6 qudc gia co nén trong tai
phat trién nham rat ra nhimg gié tri tham khao co thé van dung vao qua trinh hoan thién
phap luat Viét Nam. Trén co s& do, luan an tién hanh phan tich, danh gia toan dién thuc
trang phap luat va thuc tién thuc hién phap luat vé cac bén trong giai quyét tranh chap
bang trong tai thuong mai ¢ Viét Nam, lam r6 nhing két qua dat duogc, nhitng ton tai,
han ché va nguyén nhan chu yéu cua thuc trang nay.

Tir két qua nghién ciru, luan an da xac 1ap cac dinh huéng co ban va dé xuat bay
nhom giai phap nham bao dam hiéu qua thuc hién phap luat vé cac bén trong giai quyét
tranh chép bang trong tai thuong mai ¢ Viét Nam. Cac quan diém nay thé hién dinh
huéng chi dao nhat quan, yéu cau cic chu thé tham gia qua trinh thuc hién phap luat
phai quan triét, tuan thu va thyc hién dong bo trong thuc tién. He thong giai phap dugc
dé xudt xudt phat tir yéu cau khach quan cua thyc tién hoi nhap kinh té qudc té va bao
dam tinh kha thi, tinh dong bo va bén ving, gop phan hoan thién phap luat trong tai
thuong mai va nang cao hiéu qua bao vé quyén, loi ich hop phép clia cac bén trong quan
hé thuong mai.
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INTRODUCTION

1. The Necessity of the Dissertation Topic

Dispute resolution by commercial arbitration is a method by which the parties,
pursuant to an arbitration agreement, submit disputes arising from commercial activities to
one or more independent arbitrators for resolution, with the resulting award being final and
binding on the parties. From the perspective of positive law, the Law on Commercial
Arbitration 2010 was enacted in a context where the digital economy had not yet developed
as strongly as it has today. Although the Law has been implemented through subordinate
legal instruments and remains the foundational statute governing commercial arbitration,
several provisions concerning the parties in arbitral proceedings no longer fully meet the
requirements of emerging practical realities.

In particular, the current law has not yet provided comprehensive rules governing the
parties’ procedural rights and obligations in the digital environment. It has not clearly
defined the mechanisms for establishing, proving, and assessing the legal validity of data
messages, electronic data, and electronic evidence. Nor has it provided specific rules on
the parties’ right of choice and responsibilities when participating in online arbitration or
online dispute resolution platforms. Moreover, the law has not yet established an effective
mechanism to address legal issues arising from electronic contracts, smart contracts, and
transactions conducted through digital technologies. It has also not clearly defined the
parties’ responsibilities for protecting personal data, commercial data, and trade secrets
throughout arbitral proceedings.

In the context of international integration, the need to improve the law on parties in
dispute resolution by commercial arbitration has become increasingly urgent. Vietnam is a
member of several important international treaties, including the 1958 New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards. At the same
time, the growth of cross-border commercial transactions and international e-commerce
requires the arbitration legal system to ensure compatibility with modern international
standards. In practice, models of online arbitration, paperless proceedings, electronic case
management, the use of artificial intelligence to support proceedings, and dispute
resolution through ODR platforms are becoming increasingly common worldwide.
Therefore, clearly identifying the rights, obligations, and mechanisms for safeguarding the
procedural rights of the parties in these new forms of dispute resolution is an important
condition for enhancing the competitiveness and international integration capacity of
Vietnam’s commercial arbitration system.

From the foregoing analysis, a comprehensive, in-depth study of the law governing
parties in commercial arbitration is an urgent requirement at this time. Such research
clarifies the theoretical foundations of the legal status, rights, and obligations of the parties
in arbitral proceedings. It has practical significance for improving the law in response to
the requirements of digital transformation, the digital economy, and international
integration. At the same time, the research findings will contribute to improving the
effectiveness of arbitral institutions, better safeguarding the lawful rights and legitimate
interests of disputing parties, strengthening the confidence of the business community in
commercial arbitration, and promoting the sustainable development of the investment and
business environment in Vietnam. For these reasons, the doctoral candidate has selected
the topic “The Law on Parties in Dispute Resolution by Commercial Arbitration” for the
doctoral dissertation in Economic Law at Hue University's Law University.



2. Research Aim and Research Tasks

2.1. Research Aim

The dissertation aims to analyze and clarify theoretical issues, assess the current state
of the law governing parties in commercial arbitration, and propose orientations and
solutions to improve the law and enhance its implementation effectiveness.

2.2. Research Tasks

First, the dissertation reviews, analyses, and evaluates domestic and foreign studies
on parties in dispute resolution by commercial arbitration.

Second, the dissertation systematizes the theoretical foundations of law on parties in
dispute resolution through commercial arbitration and clarifies the legal contents governing
the rights and obligations of the parties throughout the dispute resolution process.

Third, the dissertation analyses and evaluates the current state of Vietnamese law on
parties in dispute resolution by commercial arbitration as recognized in the Law on
Commercial Arbitration 2010 and other relevant legal instruments. At the same time, the
dissertation examines legislative experience from several jurisdictions with developed
arbitration systems, thereby drawing lessons for improving the law on parties in dispute
resolution by commercial arbitration in a manner suitable to Vietnam’s socio-economic
conditions.

Fourth, the dissertation analyses and evaluates the practical implementation of legal
provisions governing parties in dispute resolution by commercial arbitration, thereby
identifying achievements, difficulties, and shortcomings arising in practice, which serve as
scientific grounds for proposing solutions for legal improvement.

Fifth, the dissertation develops orientations and proposes solutions for improving the
law on parties in dispute resolution by commercial arbitration in Vietnam. These solutions
are formulated with a view to ensuring compatibility with international law and the
development requirements of the market economy.

3. Research Object and Research Scope

3.1. Research Object

First, the dissertation examines theoretical issues concerning commercial arbitration
law and the law governing the parties in dispute resolution by commercial arbitration, as
reflected in legal doctrines and scholarly views developed in domestic and international
studies.

Second, the dissertation examines the current provisions of Vietnamese law on parties
in dispute resolution by commercial arbitration, as recognised in the Law on Commercial
Arbitration No. 54/2010/QH12; Decree No. 63/2011/ND-CP of the Government guiding
the implementation of the Law on Commercial Arbitration; Decree No. 124/2018/ND-CP
amending and supplementing several articles of Decree No. 63/2011/ND-CP; Resolution
No. 01/2014/NQ-HDTP of the Judicial Council of the Supreme People’s Court guiding the
implementation of several provisions of the Law on Commercial Arbitration 2010; and
other legal instruments related to the context of digital transformation, the digital economy,
and online arbitration, including the Law on Electronic Transactions 2023, the Law on E-
Commerce 2025 No. 122/2025/QH15, the Law on Digital Technology Industry 2025 No.
71/2025/QH15, and Law No. 134/2025/QH15 on Artificial Intelligence.

Third, the dissertation examines provisions concerning the parties in dispute
resolution by commercial arbitration under the UNCITRAL Model Law on International
Commercial Arbitration and the laws of selected jurisdictions. These jurisdictions are
selected based on the diversity of their legal systems and the relevance of their socio-



economic conditions, thereby ensuring practical reference value for improving Vietnamese
law.

Fourth, the dissertation examines the practical implementation of Vietnamese law on
parties in dispute resolution by commercial arbitration during the research period, as
reflected in data, reports, statistics, and typical cases from the Ministry of Justice, the
Vietnam Lawyers Association, commercial arbitration centers, and courts at various levels.

3.2. Research Scope

In terms of subject matter, the dissertation is limited to legal provisions governing the
rights, obligations, legal status, and mechanisms for ensuring the exercise of the parties’
rights at each stage of arbitral proceedings. Specifically, the dissertation analyses three
fundamental stages: (i) the pre-arbitral stage, including the conclusion and implementation
of the arbitration agreement; (i1) the arbitral proceedings stage, including the rights and
obligations of the parties during the dispute resolution process; and (iii) the post-arbitral
stage, including the recognition, enforcement, or setting aside of arbitral awards.

In terms of geographical scope, the dissertation focuses on Vietnamese law
concerning the parties in dispute resolution by commercial arbitration.

In terms of temporal scope, the dissertation limits the study of the practical
implementation of law on parties in dispute resolution by commercial arbitration in
Vietnam to the period from 2011 to 2026, corresponding to the period from the entry into
force of the Law on Commercial Arbitration 2010.

4. Research Methods

Statistical and documentary analysis are used to study, process, and evaluate primary
and secondary materials relevant to the dissertation topic.

The synthesis method is employed to systematize and generalize the results of the
documentary analysis process.

The comparative law method is used to study and analyze the experience of selected
jurisdictions with developed arbitration legal systems.

The case study method is applied to examine, comment on, and evaluate specific
cases relating to the rights, obligations, and legal conduct of the parties in the process of
dispute resolution by commercial arbitration.

The scientific forecasting method is used to identify development trends in the law
on parties in dispute resolution by commercial arbitration in the context of international
integration and judicial reform in Vietnam. On that basis, the doctoral candidate proposes
legal improvements that are consistent with practical conditions and the requirements of
international integration.

5. Theoretical and Practical Significance of the Dissertation

5.1. Theoretical Significance

The dissertation's research findings contribute to improving the theoretical
understanding of the legal foundations governing the rights and obligations of the parties
in commercial arbitration, while clarifying certain limitations and requirements for legal
improvement in this field. On that basis, the dissertation provides scientific arguments for
the development and improvement of the legal system governing parties in commercial
arbitration, ensuring its consistency with the development requirements of commercial
activities in the context of international integration.

5.2. Practical Significance

The dissertation serves as a valuable reference for agencies, organizations, and actors
involved in commercial arbitration dispute resolution in Vietnam, including courts,
arbitration centers, commercial mediation institutions, arbitrators, lawyers, enterprises, and



other entities involved in commercial relations. The dissertation's research findings may be
applied in legal proceedings, dispute resolution, and the improvement of mechanisms for
protecting the lawful rights and legitimate interests of the parties in commercial arbitral
proceedings, both in domestic contexts and in international commercial relations.

6. New Scientific Contributions of the Dissertation

First, the dissertation develops and clarifies the theoretical foundations of the law
governing the parties in commercial arbitration.

Second, the dissertation develops a party-centered and rights-based approach to the
study of arbitration law.

Third, the dissertation establishes an analytical framework for the law on parties
according to the procedural cycle of dispute resolution by arbitration.

Fourth, the dissertation systematically identifies legal shortcomings and practical
difficulties relating to the parties in commercial arbitration.

Fifth, the dissertation proposes orientations for improving the law on parties to
commercial arbitration in light of practical requirements and international standards.

7. Structure of the Dissertation

In addition to the Introduction, Conclusion, List of the Author’s Published Works
Related to the Dissertation, List of References, and Appendices, the dissertation is
structured into four chapters:

Chapter 1. Literature Review and Theoretical Foundations of the Research.

Chapter 2. Theoretical Issues of the Law on Parties in Dispute Resolution by
Commercial Arbitration.

Chapter 3. The Current State of the Law and the Practical Implementation of Law on
Parties in Dispute Resolution by Commercial Arbitration in Vietnam.

Chapter 4. Orientations and Solutions for Improving the Law and Enhancing the
Effectiveness of the Implementation of Law on Parties in Dispute Resolution by
Commercial Arbitration.



CHAPTER 1
LITERATURE REVIEW AND THEORETICAL FOUNDATIONS
OF THE RESEARCH

1.1. Studies Related to the Dissertation Topic

1.1.1. Studies on the Theoretical Foundations of the Law on Parties in Dispute
Resolution by Commercial Arbitration

J. F. Poudret and S. Besson (2007), Comparative Law of International Arbitration.
London: Sweet & Maxwell.

H. Heilbronn (2008), A Practical Guide to International Arbitration in London.
London: Informa Law.

Loukas A. Mistelis and Stavros L. Brekoulakis (2009), Arbitrability: International
and Comparative Perspectives. Alphen aan den Rijn: Kluwer Law International B.V.

L. Mistelis and L. Shore (2010), Arbitration Rules — National Institutions. Alphen
aan den Rijn: Kluwer Law International.

S. Greenberg, C. Kee, and J. Weeramantry (2011), International Commercial
Arbitration: An Asia-Pacific Perspective. Cambridge: Cambridge University Press.

R. Merkin and L. Flannery (2014), Arbitration Act 1996. London: Informa Law.

Adv. Deepak Jain, Ms. Sanjolli K. Padhy, and Ms. Muskaan Aggarwal (2022),
“Multiplicity of Arbitration Proceedings — A Study”, The Indian Journal of Projects,
Infrastructure, and Energy Law, Issue 2, Volume 1.

Minghui Wu (2025), “The Establishment of the Third-Party System of Arbitration
under the Background of the Implementation of the Civil Code”, College of Humanities
and Law, South China Agricultural University, Guangzhou, Postcode: 510000, DOI:
10.2991/978-2-38476-432-7 41, China.

Seyed Amir Mirdehghan Ashkezari, Mohammadreza Fallah, and Ghazaleh
Kabirabadi (2026), “Feasibility of Third-Party Intervention in Dispute Resolution through
Arbitration under Iranian Law: With Reference to International Instruments and Practices™,
Interdisciplinary Studies in Society, Law, and Politics, 2026, 5(1), pp. 1-10.

In Vietnam, several studies have examined theoretical issues concerning the parties
in dispute resolution by commercial arbitration, including:

Nguyen Dinh Tho (2007), Improving Vietnamese Law on Commercial Arbitration in
the Context of International Integration, Doctoral Dissertation in Law, 2007.

Do Van Dai and Tran Hoang Hai (2011), Vietnamese Law on Commercial
Arbitration.

Nguyen Ngoc Lam (2014), Resolution of International Commercial Contract
Disputes: Identification of Disputes, Preventive Measures and Methods of Resolution.

Pham Thi Bich Hao (2017), Conditions for Resolving Disputes by Commercial
Arbitration.

Tran Minh Ngoc (2019), Law on Commercial Arbitration.

Ngo Quoc Chien (2021), International Commercial Arbitration and the Issue of
Applicable Law.

Bui Van Thanh (2021), “Certain Rights of the Parties in Dispute Resolution by
Arbitration under Vietnamese Arbitration Law™ [79].

Do Van Dai (2022), Dispute Resolution by Arbitration in the Context of International
Economic Integration. Hong Duc Publishing House, 2022.

Chau Huy Quang (2022), “Third-Party Funding in Arbitral Proceedings and Court
Proceedings in Commercial Disputes” [80].



Pham Duy Nghia (2024), “Third Parties in Arbitral Proceedings: A Perspective from
the Practice of Legal Implementation”, Journal of Legislative Studies, No. 19(498),
October 2024.

1.1.2. Studies on the Current State of the Law and the Practical Implementation of
Law on Parties in Dispute Resolution by Commercial Arbitration

1.1.2.1. Studies on Parties in the Pre-Arbitral Stage

Lawrence W. Newman and Colin Ong (2014), Interim Measures in International
Arbitration.

Nigel Blackaby, Constantine Partasides QC, Alan Redfern, and Martin Hunter
(2015), Redfern and Hunter on International Arbitration, 6th edition. Oxford: Oxford
University Press.

John Choong, Mark Mangan, and Nicholas Lingard (2018), A Guide to the SIAC
Arbitration Rules, 2nd edition. Oxford: Oxford University Press.

Mimi Zou (2020), “An Empirical Study of Reforming Commercial Arbitration in
China”, Pepperdine Dispute Resolution Law Journal.

Weixia Gu (2024), “China’s Modernization of International Commercial Arbitration
and Transnational Legal Order”, UCI Journal of International, Transnational, &
Comparative Law.

Walters, Robert (2024), Commercial and Arbitration Law of the Digital Economy: A
Comparison of Asian, European and North American Jurisdictions.

Othman Norziah and Abdul Manap Norhoneydayatie (2025), “Online Dispute
Resolution (ODR) in E-Commerce: Empowering Sustainability for Societal Well-Being”,
International Journal of Advanced Research, 13(10), pp. 1623-1627.

Ahmad Nizar Mohammad Syamwil, Nur Hafizah Husna, Siti Kholizah, Irpan
Mauliandi Damanik, and Rahmad Fauzi Hasibuan (2026), “Corporations before Arbitral
Awards: Between Contractual Autonomy and State Intervention”, Journal Cendikia ISNU
SU, 3(1), pp. 16-23.

Phan Thong Anh (2011), “Dispute Resolution by Ad Hoc Commercial Arbitration in
Vietnam: Current Situation and Solutions”, Vietnam Journal of Legal Sciences.

Nguyen Thi Yen (2014), “Practical Application of Certain Provisions of the Law on
Commercial Arbitration in Vietnam”, Journal of Legislative Studies.

Nguyen Vu Hoang (2014), “The Institution of Arbitration Agreement from a
Comparative Law Perspective: International Practice and Vietnam”, Legal Profession
Review, No. 1/2014.

Vu Thi Huong (2015), “Improving Vietnamese Commercial Arbitration Law in
Defining the Jurisdiction of Courts and Commercial Arbitration Where the Parties Have
an Arbitration Agreement”, Legal Profession Review, No. 1/2015.

Tuong Duy Luong (2016), Commentary on the Civil Procedure Code, the Law on
Commercial Arbitration and Adjudicative Practice. Judicial Publishing House.

Pham Thi Hong Dao (2017), “The Role of Courts in Commercial Arbitration under
the Law on Commercial Arbitration 2010 and Recommendations”, Journal of State and
Law.

Nguyen Minh Hang (2018), “Jurisdiction over Contractual Disputes Where the
Parties Have Both an Arbitration Agreement and a Court Jurisdiction Agreement”, Journal
of Law and Practice, No. 1, pp. 35-40.

Do Van Dai (2018), Vietnamese Commercial Arbitration Law: Judgments and
Commentaries, Volumes I-II. Hong Duc Publishing House.



Duong Van Hau (2021), Theoretical and Practical Issues of Commercial Arbitration
in Vietnam. National Political Publishing House.

Tran Viet Dung (2021), “Dealing with Breaches of Pre-Arbitral Agreements:
International Experience and Proposals for Improving Vietnamese Arbitration Law”,
Vietnam Journal of Legal Sciences, No. 1/2021.

Tran Viet Dung and Ngo Quoc Chien (2023), International Commercial Arbitration:
Contemporary Issues and Vietnamese Practice. Vietnam National University Ho Chi Minh
City Press.

1.1.2.2. Studies on Parties during Arbitral Proceedings

Rusakova E. P. and Chernysheva T. A. (2025), “Virtual Arbitration and Mediation in
Rwanda and the Republic of South Africa: Challenges, Opportunities, and Implications for
African Jurisdictions and International Cooperation”, RUDN Journal of Law, Vol. 29, No.
3, pp. 733-746.

Jensen Ole (2025), “The Emerging Body of Regulation on the Use of Artificial
Intelligence in International Arbitration: An Overview”, b-Arbitra Belgian Review of
Arbitration, 2025, Vol. 2025, No. 2, pp. 324-337.

Walters, Robert (2026), Digital Finance Law: Common and Civil Law. Ist ed.
London: Routledge.

Nguyen Thi Dung and Le Huong Giang (2011), “Commentary on Certain New
Provisions of the Law on Commercial Arbitration 2010, Journal of Legal Studies, No. 6,
pp. 9-16.

Do Van Dai (2014), “Language in Commercial Arbitral Proceedings in Vietnam”,
Vietnam Journal of Legal Sciences, No. 4, pp. 65-73.

Phan Thong Anh (2016), Setting Aside Arbitral Awards, Doctoral Dissertation in
Law, Ho Chi Minh City University of Law.

Huynh Quang Thuan and Hoang Vu Cuong (2021), “The Jurisdiction of Courts and
Commercial Arbitration to Grant Interim Measures: Regulations of Selected Countries and
Lessons for Vietnam”, People’s Court Journal, No. 11, pp. 58—64.

Dang Thanh Hoa, Diep Huyen Thao, and Tran Thi Thu Hang (2022), “Legal
Consequences Where a Commercial Arbitral Award Conflicts with a Court Judgment”,
Procuracy Journal, No. 9, pp. 20-25.

Luu Ngoc Lien (2023), “The Necessity of Developing Legal Provisions on Persons
with Related Rights and Obligations in Dispute Resolution by Commercial Arbitration”,
Legal Profession Review, No. 10, pp. 3641, 59.

Tran Minh Tien (2024), “Improving Vietnamese Law on the Procedures for
Resolving Requests to Set Aside Commercial Arbitral Awards”, Legal Profession Review,
No. 8, pp. 11-18.

Tran Thi Thanh Thuy (2024), “Setting Aside Commercial Arbitral Awards:
International Experience and Lessons for Vietnam”, Legal Profession Review, No. 5, pp.
77-83.

Dao Xuan Thuy (2024), Dispute Resolution by Commercial Arbitration in the
Electronic Environment in Vietnam Today, Doctoral Dissertation in Law, Graduate
Academy of Social Sciences.

Nguyen Minh Phu (2025), “Improving Provisions on the Method and Procedure for
Sending Notices under the Law on Commercial Arbitration 2010, People’s Court Journal,
No. 16, pp. 46-52.

Do Huu Chien (2025), Online Dispute Resolution by Commercial Arbitration in
Vietnam Today, Doctoral Dissertation in Law, Graduate Academy of Social Sciences.
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1.1.2.3. Studies on Parties at the Stage of Enforcement of Arbitral Awards

Christopher Koch (2009), “The Enforcement of Awards Annulled in their Place of
Origin: The French and U.S. Experience”, Journal of International Arbitration, 26(2), pp.
267-292.

Ihab Abdel Salam Amro (2021), Recognition and Enforcement of Foreign Arbitral
Awards in Theory and Practice: A Comparative Study in Common and Civil Law
Countries. Springer, 2021.

Trinh, D. T., Duong, K. T. N., and Pham, D. H. P. (2025), “Public Policy and Judicial
Inconsistency in Vietnam: Challenges in the Annulment of International Commercial
Arbitral Awards”, International Journal for the Semiotics of Law, 38, pp. 2341-2362.

Tran Hoang Tu Linh (2025), “Vietnam’s Thirty-Year Journey with the New York
Convention: Emerging Paradigms in International Arbitration”, Arbitration International.

Nguyen Hoang Thai Hy and Nguyen Thi Lan Huong (2024), “Evidence Obtained
through Unlawful Conduct in Arbitral Proceedings: Some Proposals for Amending and
Supplementing the Law on Commercial Arbitration in the Period of Digital
Transformation”, Vietnam Journal of Legal Sciences, No. 7, pp. 33—44.

Phan Nu Hien Oanh and Ho Thi Duyen (2025), “The Current Practice of Enforcement
of Arbitral Awards by Civil Judgment Enforcement Agencies”, People’s Court Journal,
No. 2, pp. 1-9.

Vu Hoang, Setting Aside Commercial Arbitral Awards under Vietnamese Law:
Practical Application and Recommendations for Improvement [98].

Dao Loc Binh (2025), Implementation of Law on Commercial Arbitration in Vietnam
Today, Doctoral Dissertation in Law, Ho Chi Minh National Academy of Politics.

1.1.3. Studies on Solutions for Improving the Law and Enhancing the Effectiveness
of the Implementation of Law on Parties in Dispute Resolution by Commercial
Arbitration

Duong Quynh Hoa (2019), “Shortcomings of the Law on Commercial Arbitration
2010 and Directions for Improvement”, Journal of Democracy and Law, No. 1, pp. 49-54.

Doan Trung Kien (2020), “Solutions for Improving the Law on Commercial
Arbitration in Vietnam”, Legal Profession Review, No. 6, pp. 3—11, 17.

Dinh Cong Tuan and Doan Nhat Linh (2021), “The Law on Commercial Arbitration
in Singapore and Some Recommendations for Vietnam”, Procuracy Journal, No. 15, pp.
58-64.

Nguyen Xuan Nam (2024), “An Assessment of the Law on Commercial Arbitration
2010 through Practical Implementation and Some Solutions for Amendment and
Supplementation”, Journal of Democracy and Law, No. 402, pp. 41-47, 52.

Dang Vu Huan (2024), “An Assessment of the Law on Commercial Arbitration 2010
through Practical Implementation and Some Solutions for Amendment and
Supplementation”, Journal of Democracy and Law.

Hanoi Law University, Faculty of International Trade Law, The Law on Commercial
Arbitration and Arbitral Procedural Rules in Vietnam: Current Situation and
Recommendations, Proceedings of a Faculty-Level Scientific Workshop, Hanoi, 2024.

Nguyen Thi Thu (2024), “Some Difficulties Arising from the Practical Application
of the Law on Commercial Arbitration and Proposals for Improvement”, Legal Journal,
June 2024, pp. 15-19.

Dao Loc Binh (2024), “The Law on Commercial Arbitration in China and Singapore:
Some Recommendations for Vietnam”, Legal Profession Review, No. 10, pp. 86—90.



Vu Minh Hien (2025), “Solutions for Improving the Law on Commercial Arbitration
in Vietnam to Meet the Requirements of National Development in the New Era”, Legal
Profession Review, No. 7, pp. 64—69.

Dang Vu Huan (2025), “Improving the Theoretical Foundations of Online

Commercial Arbitration in the Context of the Development of the Digital Economy in
Vietnam”, Journal of Democracy and Law, No. 433, pp. 13-23.

Nguyen Thi Minh Hong (2025), “Commercial Arbitration Law in the United
Kingdom: Experience for Vietnam”, State Management Review, No. 11, pp. 116—120.

1.2. Assessment of Research Findings of Scientific Works Related to the
Dissertation Topic and Issues to Be Further Studied by the Dissertation

1.2.1. Assessment of Research Findings of Scientific Works Related to the
Dissertation Topic

First, at the pre-arbitral stage, existing studies have focused on clarifying the
arbitration agreement as the legal basis for determining the emergence of the parties’ rights
and obligations in choosing arbitration as a method of dispute resolution.

Second, at the stage of arbitral proceedings, scholarly works have achieved
significant results in clarifying the legal status, rights, and obligations of the parties during
the dispute resolution process, as well as the relationship between the parties and the
arbitral tribunal.

Third, at the stage of enforcement of commercial arbitral awards, existing studies
have mainly analysed the parties’ roles, rights, and obligations in enforcement, as well as
the supporting mechanisms of the courts.

1.2.2. Issues Remaining Unaddressed

First, there remain unresolved theoretical issues concerning the parties in dispute
resolution by commercial arbitration and the law governing such parties.

Second, there remain issues concerning the current state of the law governing the
parties in dispute resolution by commercial arbitration.

Third, there remain issues regarding the improvement of Vietnamese law governing
parties in dispute resolution by commercial arbitration.

1.2.3. Research Findings to Be Inherited and Further Developed by the
Dissertation

First, the dissertation will build on and further develop studies of theoretical issues
concerning the parties in dispute resolution by commercial arbitration and the law
governing parties in dispute resolution by commercial arbitration.

Second, the dissertation will inherit and further develop studies assessing the current
state of the law governing parties in dispute resolution by commercial arbitration in
Vietnam and its practical implementation.

Third, the dissertation will build on and further develop studies of orientations and
solutions for legal improvement.



1.3. Theoretical Foundations and Research Approaches

1.3.1. Research Theories

1.3.1.1. The Theory of Party Autonomy

1.3.1.2. The Theory of Balancing Party Autonomy with the Guarantee of Procedural
Fairness and Effectiveness

1.3.1.3. Delocalization Theory

1.3.1.4. The Doctrine of Separability of the Arbitration Agreement

1.3.1.5. The Doctrine of Res Judicata

1.3.1.6. The Group of Companies Doctrine

1.3.2. Research Questions and Research Hypotheses

Research Question 1: What requirements do the distinctive characteristics of parties
in dispute resolution by commercial arbitration, as compared with parties in court
proceedings, impose upon the development and improvement of the law on parties in
dispute resolution by arbitration?

Research Question 2: How does current Vietnamese law regulate the rights,
obligations, and legal status of the parties in dispute resolution by commercial arbitration,
and what legal issues arise in the application of these provisions?

Research Question 3: To what extent does the current state of Vietnamese law on
parties in dispute resolution by commercial arbitration adequately reflect practical
requirements, and what achievements, limitations, and shortcomings exist in the process
of legal application?

Research Question 4: To improve and develop Vietnamese law on parties in dispute
resolution by commercial arbitration in the coming period, which provisions should be
amended, supplemented, and improved to ensure consistency, effectiveness, and
conformity with the requirements of international integration?

1.3.3. Research Approaches

The dissertation employs the following research approaches:

* An interdisciplinary law-and-economics approach;

* A systems-based approach;

* A comparative approach;

* An approach based on the legal status of the subject;

* An approach based on the dispute resolution cycle.

Conclusion of Chapter 1

The literature review on commercial arbitration law shows that numerous domestic
and international scholarly works have approached this subject from theoretical, legal, and
practical perspectives. These works have contributed to the formation of a body of
scientific knowledge on commercial arbitration in general and Vietnamese commercial
arbitration law in particular, thereby providing valuable reference materials for the research
process of this dissertation. However, the review also indicates that although commercial
arbitration law has been discussed relatively extensively, the law governing parties' dispute
resolution by commercial arbitration, and its implementation in this field in Vietnam, have
not yet been studied in a sufficiently comprehensive and in-depth manner.

Most existing studies remain limited to analysing legal provisions or examining
certain aspects of practical application. Meanwhile, systematic and comprehensive studies
of the practical implementation of law applicable to the parties throughout the dispute-
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resolution process in commercial arbitration remain limited. Such studies have mainly
appeared in separate scholarly articles and have not yet developed into independent
doctoral dissertations or national-level research projects.

Building on domestic and international research findings directly relevant to the law
governing parties in commercial arbitration, the dissertation will further develop,
supplement, and consolidate the database while analysing theoretical and practical issues
to ensure consistency and comprehensiveness in its scientific arguments. On that basis, the
dissertation aims to develop a comprehensive theoretical foundation for the
implementation of the law governing parties' dispute resolution by commercial arbitration
in Vietnam. At the same time, it updates, systematises, and improves the analysis of the
current state of the law, thereby objectively and comprehensively reflecting the practical
application of the law.

The expected research findings will provide a scientific basis for formulating a system
of viewpoints and proposing solutions for improving the law governing the parties in
dispute resolution by commercial arbitration, in line with the developmental orientation of
Vietnamese commercial law in the coming period.

CHAPTER 2
THEORETICAL ISSUES OF THE LAW ON PARTIES IN DISPUTE
RESOLUTION BY COMMERCIAL ARBITRATION

2.1. Theoretical Issues concerning the Parties in Dispute Resolution by
Commercial Arbitration

2.1.1. Concept of Parties in Dispute Resolution by Commercial Arbitration

Parties in dispute resolution by commercial arbitration are legal subjects participating
in the process of arbitration in the capacity of persons or parties whose rights, obligations,
or interests are directly related to the resolution of the dispute and who are bound by the
arbitral award.

2.1.2. Characteristics of Parties in Dispute Resolution by Commercial Arbitration

First, parties in commercial arbitration are characterized by flexibility and diversity
in terms of legal subjects.

Second, parties to a dispute resolved by commercial arbitration are bound by the
arbitral award.

Third, parties in commercial arbitration play a pivotal role and exercise significant
influence over arbitral proceedings.

Fourth, parties in commercial arbitration are equal in terms of procedural rights and
obligations.

2.1.3. Legal Status of the Parties in Dispute Resolution by Commercial Arbitration

(1) Legal Capacity of the Parties

First, the conditions for becoming parties to arbitral proceedings.

Second, the scope of subjects who may become parties to arbitral proceedings.

Third, the relationship between the parties’ legal capacity and the arbitration
agreement.

(i1) Legal Status of the Parties

First, the procedural rights of the parties in commercial arbitration.

Second, the obligations of the parties in dispute resolution by commercial arbitration.

Third, the legal liability of the parties in arbitral proceedings.

(i11)) Mechanisms for Ensuring the Exercise of Rights and the Performance of
Obligations
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2.2. Theoretical Issues of the Law on Parties in Dispute Resolution by
Commercial Arbitration

2.2.1. Concept of the Law on Parties in Dispute Resolution by Commercial
Arbitration

The law on parties in dispute resolution by commercial arbitration is the body of legal
norms promulgated and guaranteed by the State, governing the rights and obligations of
legal subjects participating in commercial arbitral proceedings, with a view to protecting
the lawful rights and legitimate interests of the parties, ensuring procedural fairness,
maintaining legal order in the process of dispute resolution by commercial arbitration, and
guaranteeing the enforceability of arbitral awards.

2.2.2. Characteristics of the Law on Parties in Dispute Resolution by Commercial
Arbitration

First, the law governing parties in commercial arbitration is highly consensual.

Second, the law establishes the parties’ legal status based on their distinctive
procedural capacities.

Third, the law grants the parties broad rights while imposing mandatory procedural
obligations.

Fourth, the law on parties is associated with mechanisms of limited court support and
supervision.

International standards and practices strongly influence the fifth, the law on parties
in dispute resolution by arbitration.

2.2.3. Regulatory Principles of the Law on Parties in Dispute Resolution by
Commercial Arbitration

First, the principle of respect for party autonomy governs the entire process of the
formation and exercise of rights and obligations in commercial arbitration.

Second, the principle of equality of rights and obligations between the parties in
arbitral proceedings is a fundamental principle aimed at ensuring procedural fairness, or
due process, throughout the dispute resolution process.

Third, the principle of openness, transparency, and integrity in arbitral proceedings is
essential to strengthening parties’ confidence in the mechanism of private adjudication.

Fourth, the principle of good faith and cooperation between the parties in the
arbitration process constitutes a foundation for ensuring the practical effectiveness of the
arbitral mechanism.

2.2.4. Contents of the Law Governing Parties in Dispute Resolution by Commercial
Arbitration

2.2.4.1. Legal Provisions Governing the Parties at the Pre-Arbitral Stage

First, party status in arbitration is established through the arbitration agreement. In
dispute resolution by arbitration, a legal subject becomes a “party” if and only if a valid
arbitration agreement binds that subject.

Second, the law at the pre-arbitral stage particularly emphasizes party autonomy in
choosing arbitration as the method of dispute resolution.

Third, in addition to recognizing the freedom of agreement, the law also imposes
upon the parties the obligations of good faith and honesty in the formation and performance
of the arbitration agreement. These obligations require the parties to act honestly and not
to abuse their freedom of agreement to evade legal obligations or cause unjustified
disadvantage to the other party.
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2.2.4.2. Legal Provisions Governing the Parties during Arbitral Proceedings

The body of legal provisions governing the parties during arbitral proceedings
regulates: (i) the procedural rights and obligations of the parties; (ii) the relationship
between the parties and the arbitral tribunal; and (ii1)) mechanisms for ensuring the
principles of equality and the adversarial principle. These three elements are closely
interrelated and together form the operating mechanism of arbitral proceedings.

2.2.4.3. Legal Provisions Governing the Parties at the Stage of Enforcement of
Arbitral Awards

At the stage of enforcement of arbitral awards, the law regulates the obligation to
comply with and enforce the award, the right to request its setting aside, and mechanisms
to ensure the exercise of the parties’ rights.

2.2.5. Role of the Law on Parties in Dispute Resolution by Commercial Arbitration

First, the law on parties in dispute resolution by commercial arbitration recognizes
and guarantees the disputing parties’ party autonomy.

Second, the law on parties helps ensure the principles of equality and procedural
fairness in the process of commercial arbitration.

Third, the law on parties in dispute resolution by commercial arbitration serves to
regulate and balance the parties’ interests at the stage of enforcement of arbitral awards.

Fourth, the law on parties in dispute resolution by commercial arbitration also reflects
the relationship between the arbitral mechanism and the State judicial system.

2.3. Factors Affecting the Law and the Implementation of Law on Parties in
Dispute Resolution by Commercial Arbitration

2.3.1. Factors Affecting the Law on Parties in Dispute Resolution by Commercial
Arbitration

2.3.1.1. Market-Economic Factors

2.3.1.2. Political-Legal Factors

2.3.1.3. Legal Standards and Legal Integration Factors

2.3.2. Factors Affecting the Implementation of Law on Parties in Dispute
Resolution by Commercial Arbitration

2.3.2.1. The Completeness of the Legal System

2.3.2.2. Cultural Traditions and Business Practices

2.3.2.3. The Awareness of the Parties

2.3.2.4. Technological Factors

Conclusion of Chapter 2

The theoretical foundation of the law governing parties in commercial arbitration
affirms that the legal relationship between the parties in the arbitral process has distinctive
characteristics that differ from those in other forms of dispute resolution. The law on parties
in commercial arbitration has developed into a relatively independent legal system
governing the legal relationships arising between the parties to arbitral proceedings. This
system both inherits the fundamental principles of arbitral procedure and ensures the rights,
obligations, and necessary mechanisms for the parties throughout the dispute resolution
process.

Various objective factors, including national theoretical foundations, the cultural,
economic, and social environment, the level of international integration, and the trend
toward globalization in commerce, influence the law governing parties in commercial
arbitration disputes. These factors directly affect the formation, operation, and
effectiveness of the implementation of the theoretical foundations of arbitration. To ensure

13



effective regulation, there must be legal consistency, competent arbitrators, and appropriate
support from State agencies, professional organizations, and trade associations.

The legal foundation plays a key role in ensuring fairness, transparency, and
effectiveness in commercial arbitration. The law governing the parties in this process
includes provisions on arbitral jurisdiction, the legal status and powers of the parties,
arbitral procedures, the principle of confidentiality, mechanisms for authentication and the
exchange of information, the legal value of evidence, and recognition and enforcement of
arbitral awards.
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CHAPTER 3
THE CURRENT STATE OF THE LAW ON PARTIES IN DISPUTE
RESOLUTION BY COMMERCIAL ARBITRATION AND THE PRACTICAL
IMPLEMENTATION OF THE LAW IN VIETNAM

3.1. The Current State and Practical Implementation of Law on Parties at the
Pre-Arbitral Stage

3.1.1. The Current State of the Law on Parties at the Pre-Arbitral Stage

3.1.1.1. Legal Provisions on the Parties’ Right to Choose the Form of Arbitration

3.1.1.2. Legal Provisions on the Parties’ Right to Choose the Language of Arbitral
Proceedings

3.1.1.3. Legal Provisions on the Parties’ Right to Choose the Seat of Arbitration in
Arbitral Proceedings

3.1.1.4. Legal Provisions on the Parties’ Right to Choose the Applicable Law in
Arbitral Proceedings

3.1.1.5. The Parties’ Right to Agree on the Number of Arbitrators

3.1.2. Practical Implementation of Law on Parties at the Pre-Arbitral Stage

3.1.2.1. Arbitral Jurisdiction

3.1.2.2. Determination of the Language of Arbitral Proceedings Where There Is an
Agreement between the Parties

3.1.2.3. Change of the Seat of Arbitration Where the Parties Have Made a Written
Agreement on the Seat of Arbitration

3.2. The Current State and Practical Implementation of Law on Parties during
Arbitral Proceedings

3.2.1. The Current State of the Law on Parties during Arbitral Proceedings

3.2.1.1. Legal Provisions on the Right to Bring a Claim, the Right to Counterclaim,
and the Right to Object

(1) The right to bring a claim

First, in disputes involving foreign elements, Clause 2 Article 14 of the Law on
Commercial Arbitration 2010 grants the parties the right to agree on the applicable law
governing the substance of the dispute. However, it does not clearly specify which law
governs the limitation period for initiating arbitration.

Second, current Vietnamese law has not yet provided specific rules on the legal
consequences of initiating arbitration after the expiry of the limitation period.

(i1) The respondent’s right to counterclaim

First, Vietnamese law has not clearly provided whether the “loss of the right to
object” may be agreed upon in advance by the parties in a contract. This issue is of
particular importance because it directly relates to the scope of the principles of party
autonomy and procedural fairness.

Second, the Law on Commercial Arbitration 2010 and its guiding instruments have
not clearly defined the concept of a “reasonable period” for objecting.
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3.2.1.2. Legal Provisions on the Right to Attend Hearings and Present Arguments

Although the Law on Commercial Arbitration 2010 recognizes the right to attend
hearings and present arguments as a fundamental principle of arbitral proceedings, the
current provisions still reveal certain limitations, specifically as follows:

First, the current Law has not clearly provided for a reasonable period for preparing
arguments, the language of proceedings, or technical means for attending hearings,
especially in disputes involving foreign elements or where there are disparities in the
parties’ conditions and capacities.

Second, Vietnamese law has not established specific rules for cases in which the
parties’ right to attend hearings or to present arguments is restricted or violated.

Third, Vietnamese law has not yet sufficiently regulated the right to participate and
present arguments in online arbitral proceedings, although this is an inevitable trend in
contemporary dispute resolution.

3.2.1.3. Legal Provisions on the Right to Request the Application, Modification, or
Revocation of Interim Measures

First, the Law on Commercial Arbitration 2010 has not provided a clear definition of
“interim measures”.

Second, there remain certain differences between the Law on Commercial Arbitration
2010 and the Civil Procedure Code 2015 regarding the conditions for requesting interim
measures and the jurisdiction to grant them.

Third, the provisions of Clause 3 of Article 49 and Clause 5 of Article 53 of the Law
on Commercial Arbitration 2010 concerning the jurisdiction of courts and arbitral tribunals
to grant interim measures continue to raise a number of difficulties.

3.2.1.4. Legal Provisions on Rights and Obligations in Collecting, Providing, and
Submitting Evidence and Documents

Although the Law on Commercial Arbitration 2010 has established a basic legal
framework governing the rights and obligations of the parties in collecting, providing, and
submitting evidence, the current provisions still contain certain limitations, specifically as
follows:

First, the Law on Commercial Arbitration 2010 has not provided specific criteria or
rules for assessing evidence, especially electronic documents, which are increasingly
common in modern commercial transactions.

Second, the mechanism for compelling the production of evidence from third parties
or disputing parties remains ineffective because arbitral tribunals lack coercive authority,
and the procedure for requesting court assistance is not specifically provided for in Decree
No. 63/2011/ND-CP or Decree No. 124/2018/ND-CP.

Third, Vietnamese law has not yet provided specific rules on the time limits and
procedures for submitting evidence, which may prolong proceedings or affect the parties’
rights to prove their claims or defenses.

Fourth, Vietnamese law has not recognized the parties’ right to directly appoint or
retain independent experts, thereby making the collection and assessment of expert
evidence entirely dependent on the arbitral tribunal's decision.
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3.2.1.5. Legal Provisions on the Obligation to Pay Arbitration Costs

First, Vietnamese law has not yet provided specific criteria for determining
arbitration “fees”.

Second, the current mechanism for arbitrators’ remuneration potentially gives rise to
conflicts of interest. Under Article 34 of the Law on Commercial Arbitration 2010,
arbitrators’ remuneration is paid directly from the arbitration fees deposited by the parties.

Third, Vietnamese law has not provided for the reimbursement of arbitration costs in
cases where an arbitrator violates professional ethics or commits fraudulent conduct.

3.2.2. Practical Implementation of Law on Parties during Arbitral Proceedings

3.2.2.1. Application of the Limitation Period for Initiating Disputes before
Commercial Arbitration

3.2.2.2. Loss of the Right to Object Where No Complaint Is Made against the Arbitral
Tribunal’s Decision on Jurisdiction

3.2.2.3. Requests for the Application of Interim Measures in Arbitral Proceedings

3.2.2.4. Provision of Documents and Evidence Where One Party Fails to Attend the
Arbitral Hearing

3.3. The Current State and Practical Implementation of Law on Parties at the
Stage of Enforcement of Arbitral Awards

3.3.1. The Current State of the Law on Parties at the Stage of Enforcement of
Arbitral Awards
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3.3.1.1. Legal Provisions on Requests to the Court for Setting Aside Arbitral Awards

First, Article 68 of the Law on Commercial Arbitration 2010 does not specifically
provide whether the parties may agree to exclude or limit their right to request a court to
set aside an arbitral award.

Second, Vietnamese law has not clarified the legal criteria for determining whether
an award is “contrary to the fundamental principles of Vietnamese law”. However, this
constitutes an important ground for the court to consider setting aside an arbitral award.

3.3.1.2. Legal Provisions on Requests for Compulsory Enforcement of Arbitral
Awards

3.3.2. Practical Implementation of Law on Parties at the Stage of Enforcement of
Arbitral Awards

3.3.2.1. Setting Aside Arbitral Awards

The practical application of the law shows that grounds for setting aside arbitral
awards on party status, legal capacity, and representative authority have a particularly
significant impact on the parties’ rights and obligations at the enforcement stage. In many
cases, courts have set aside or refused to recognize arbitral awards on the ground that the
claimant or the participant in arbitral proceedings lacked lawful representative authority,
or that the power of attorney was invalid. In such cases, although the dispute has already
been resolved on the merits by the arbitral tribunal, the winning party’s right to have the
award enforced is not guaranteed because the right to initiate proceedings and participate
in arbitral proceedings was not lawfully established from the outset.

3.3.2.2. Enforcement of Arbitral Awards

In practice, the right to enforce an award is often delayed by the procedure for
challenging the arbitral award. During the period in which the court considers the request
to set aside, enforcement of the award is often prolonged, increasing costs and risks and
reducing the economic benefits the winning party should have enjoyed.

3.4. Difficulties and Requirements for the Law and the Practical Implementation
of Law on Parties in Dispute Resolution by Commercial Arbitration

3.4.1. Legal Shortcomings and Practical Difficulties in the Implementation of Law
on Parties in Dispute Resolution by Commercial Arbitration

3.4.1.1. Shortcomings of the Law on Parties in Dispute Resolution by Commercial
Arbitration

First, the approach to the concept and scope of “parties” in commercial arbitration is
not yet comprehensive or systematic.

Second, there remain shortcomings in the provisions on procedural capacity, the right
to participate, and the guarantee of the parties’ right to be heard and the adversarial
principle in commercial arbitration.

Third, the legal framework governing third parties and multi-party disputes in
commercial arbitration remains inadequate.

Fourth, there remain issues concerning the relationship between the parties in arbitral
proceedings and the mechanisms of court support and control.

Fifth, the provisions on ensuring the exercise of the parties’ rights in commercial
arbitral proceedings remain insufficient.

3.4.1.2. Difficulties and Shortcomings in the Practical Implementation of Law on
Parties in Dispute Resolution by Commercial Arbitration

First, difficulties arise in determining the procedural capacity and legal status of the
parties in arbitral proceedings.
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Second, issues remain regarding the jurisdiction of Vietnamese courts to enforce
commercial arbitration awards.

Third, difficulties persist in enforcing arbitral awards.

3.4.2. Issues Raised for the Law on Parties in Dispute Resolution by Commercial
Arbitration in the Context of Digital Transformation

First, disputing parties increasingly have favorable conditions to exercise party
autonomy through online arbitration platforms. However, the legal basis governing the
right to choose online dispute resolution methods and platforms remains insufficient.

Second, the procedural rights and obligations of the parties in the digital environment
have gradually been ensured through online arbitration procedures.

Third, the participation of parties in online arbitral proceedings has become
increasingly widespread; however, limitations remain regarding technological capacity and
access to the digital environment.

Fourth, the legal validity and evidentiary value of data messages exchanged by the
parties during online arbitration continue to pose certain difficulties and shortcomings.

Fifth, the parties’ rights regarding personal data, trade secrets, and confidential
information in online arbitral proceedings require further legal clarification.

Sixth, the recognition and enforcement of electronic arbitral awards may still affect
the interests of disputing parties.

Seventh, the number of online arbitration cases and the number of arbitration centers
deploying digital platforms remain limited, thereby limiting the range of choices available
to disputing parties.

Conclusion of Chapter 3

In Chapter 3, the dissertation has analyzed and assessed the current state of the law
governing parties to dispute resolution by commercial arbitration in Vietnam, while also
examining the factors affecting its implementation in this field. The research covers the
principal legal aspects of the establishment and operation of commercial arbitration
centers, arbitral procedures, mechanisms governing legal relationships between the parties
during dispute resolution, court support for arbitration, and the recognition and
enforcement of commercial arbitral awards.

The analysis of practical legal application shows that Vietnam’s legal system for
commercial arbitration has made significant progress and is gradually moving closer to
international legal standards. The current provisions have created a relatively
comprehensive legal framework for the parties’ activities in the arbitration process,
ensuring the fundamental principles of party autonomy, equality, independence, and
confidentiality. This development has been strongly influenced by international economic
integration, the Fourth Industrial Revolution, and the demand for innovation in State
governance in the field of commercial law.

However, notwithstanding the achievements, the law and its practical implementation
in parties' dispute resolution by commercial arbitration still reveal many limitations. The
professional capacity and professionalism of arbitrators remain uneven; support from State
agencies, particularly courts, is not yet consistent and has not been truly effective; and the
proportion of enterprises choosing commercial arbitration as a method of dispute resolution
remains low compared with its potential. Certain legal provisions remain unclear,
particularly regarding the grounds for setting aside arbitral awards and the mechanism for
enforcing them, leading to inconsistencies in their application across procedural
authorities.
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CHAPTER 4
ORIENTATIONS AND SOLUTIONS FOR IMPROVING THE LAW AND
ENHANCING THE EFFECTIVENESS OF THE IMPLEMENTATION OF THE
LAW ON PARTIES IN DISPUTE RESOLUTION BY COMMERCIAL
ARBITRATION

4.1. Orientations for Improving the Law and Enhancing the Effectiveness of the
Implementation of Law on Parties in Dispute Resolution by Commercial Arbitration

4.1.1. Improving the Law on Parties in Dispute Resolution by Commercial
Arbitration in Accordance with the Guidelines, Orientations, and Policies of the Party
and the State

4.1.2. Improving the Law on Parties in Dispute Resolution by Commercial
Arbitration to Ensure Party Autonomy within the Limits of Public Interest Protection

4.1.3. Improving the Law on Parties in Dispute Resolution by Commercial
Arbitration to Ensure Substantive Equality and the Effective Right to Adversarial
Proceedings of the Parties

4.1.4. Improving the Law on Parties in Dispute Resolution by Commercial
Arbitration by Further Clarifying and Expanding the Mechanism for the Participation
of Related Subjects

4.1.5. Improving the Law on Parties in Dispute Resolution by Commercial
Arbitration to Strengthen Compatibility with International Standards and Practices

4.1.6. Improving the Law on Parties in Dispute Resolution by Commercial
Arbitration to Ensure Effectiveness and Practical Feasibility in Application

4.2. Solutions for Improving the Law on Parties in Dispute Resolution by
Commercial Arbitration

4.2.1. General Solutions Derived from the Requirements Imposed upon the Law on
Parties in Dispute Resolution by Commercial Arbitration

First, it is necessary to improve legal provisions concerning the concept and scope of
“parties” in arbitral proceedings in a unified and systematic manner.

Second, legal provisions should be redesigned to align with the procedural cycle of
arbitration to ensure coherence and internal logic within the legal system.

Third, it is necessary to supplement the legal framework governing third parties and
multi-party, multi-contract disputes in arbitral proceedings.

Fourth, the mechanism for ensuring the parties’ right to be heard, the adversarial
principle, and the principle of equality in arbitral proceedings should be further specified.

Fifth, the legal framework should be improved to ensure the effective exercise of the
parties’ rights in practice.

Sixth, the coordination mechanism between arbitration and courts should be clarified
to define the boundary between the courts’ supportive and supervisory functions in relation
to arbitration.

4.2.2. Solutions for Improving Legal Provisions on the Parties at the Pre-Arbitral
Stage

4.2.2.1. Improving Legal Provisions on the Choice of the Form of Arbitration

First, the Law on Commercial Arbitration should be supplemented with specific
provisions on hybrid arbitration agreements.

Second, provisions on the legal consequences of incorrectly determining the form of
arbitration in an arbitration agreement should be improved.
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4.2.2.2. Improving Legal Provisions on the Choice of Language in Arbitral
Proceedings

First, specific provisions should be introduced to determine when the parties may
agree on the language to be used in arbitral proceedings.

Second, more detailed provisions should be adopted concerning translation
obligations, interpretation costs, and the legal wvalidity of translations in arbitral
proceedings.

4.2.2.3. Improving Legal Provisions on the Choice of the Seat of Arbitration in
Arbitral Proceedings

First, more specific legal criteria should be provided to guide arbitral tribunals in
determining the “circumstances of the dispute” and “the convenience of the parties” when
selecting the seat of arbitration in cases where the parties have not reached an agreement.

Second, the law should clearly distinguish between the “seat of arbitration” and the
“venue of arbitration”.

Third, a mechanism should be established for changing the seat or venue of
arbitration, as appropriate, after the arbitral tribunal has been constituted.

4.2.3. Solutions for Improving Legal Provisions on the Parties during Arbitral
Proceedings

4.2.3.1. Improving Legal Provisions on the Right to Bring a Claim, the Right to
Counterclaim, and the Right to Object

First, provisions should be improved to allow the parties to agree in advance in a
contract to waive their right to object.

Second, a clear definition of the concept of a “reasonable period” for exercising the
right to object should be supplemented.

4.2.3.2. Improving Legal Provisions on the Right to Attend Hearings and Present
Arguments

First, legal provisions should be revised to clearly define the arbitral tribunal's
obligation to ensure that practical conditions are in place for the parties to exercise their
right to attend hearings and present arguments.

Second, legal provisions should be improved by establishing specific rules applicable
when the right to attend hearings or to present arguments is restricted or violated.

Third, legal provisions on the right to participate and present arguments in online
arbitral proceedings should be updated to align with the digital transformation of dispute
resolution.

4.2.3.3. Improving Legal Provisions on the Right to Request the Application,
Modification, or Revocation of Interim Measures

First, a clear definition of “interim measures” should be incorporated into the Law on
Commercial Arbitration 2010 to specify the nature, scope, and purpose of this legal
institution.

Second, the mechanism of emergency arbitrators should be introduced into the
Vietnamese legal system to ensure the right to request interim measures at the pre-arbitral
stage.

4.2.3.4. Improving Legal Provisions on Rights and Obligations in Collecting,
Providing, and Submitting Evidence and Documents

First, provisions should be supplemented to clearly define the terms “evidence” and
“burden of proof” in arbitral proceedings, with a view to ensuring consistency in
interpretation and application among arbitration centers, arbitral tribunals, and courts when
exercising their supportive and supervisory functions.

21



Second, provisions on the parties' rights and obligations regarding the collection and
presentation of evidence should be revised to strike a balance between the principles of
party autonomy and good-faith cooperation in arbitral proceedings.

Third, legal provisions on time limits, procedures, and forms for submitting evidence
and documents should be improved, particularly in the context of digital transformation
and the growing use of electronic evidence in arbitration.

Fourth, provisions on confidentiality obligations and the use of evidence and
documents in arbitral proceedings should be improved to ensure the principle of
confidentiality in arbitration.

4.2.3.5. Improving Legal Provisions on the Obligation to Pay Arbitration Costs

First, legal provisions should be amended to define “arbitration fees” and the cost
structure in arbitral proceedings.

Second, legal provisions governing arbitrators’ remuneration should be improved to
ensure independence and impartiality and prevent conflicts of interest.

4.2.4. Solutions for Improving Legal Provisions on the Parties at the Stage of
Enforcement of Arbitral Awards

First, legal provisions should be supplemented to allow the parties to agree to exclude
or limit the right to request that the court set aside an arbitral award, in line with the
principles of freedom of will and party autonomy in arbitral proceedings.

Second, legal provisions should be revised to clarify the criteria for determining
whether an arbitral award is “contrary to the fundamental principles of Vietnamese law”.

4.2.5. Solutions for Improving Legal Provisions on the Parties in Dispute
Resolution by Commercial Arbitration in the Context of Digital Transformation

First, provisions on dispute resolution by arbitration through the electronic
environment, or online arbitration, should be supplemented.

Second, provisions on the delivery and receipt of notices, documents, and evidence
in electronic form should be supplemented.

Third, the concept of “seat of arbitration” should be standardized, and provisions on
the seat of arbitration in the electronic environment should be added.

Fourth, provisions on the form of online arbitral hearings should be supplemented.

Fifth, provisions on the form of electronic arbitral awards and mechanisms for
enforcing electronic awards should be supplemented.

4.3. Solutions for Enhancing the Effectiveness of the Implementation of Law on
Parties in Dispute Resolution by Commercial Arbitration

4.3.1. Solutions for Executive Agencies

First, executive agencies should promptly study and propose the formulation and
improvement of a separate legal normative instrument governing the organization of legal
implementation.

Second, it is necessary to strengthen the conditions necessary to ensure that the
organization of the implementation of the law on parties in dispute resolution by
commercial arbitration achieves substantive effectiveness.

Third, executive agencies should pay particular attention to issuing policies to
promote the development of commercial arbitration, thereby creating a favorable legal
environment and enhancing Vietnam’s position in international commercial arbitration.

22



4.3.2. Solutions for the Parties in Dispute Resolution by Commercial Arbitration

4.3.2.1. For Claimants and Respondents

First, claimants and respondents should carefully study the legal provisions governing
their rights and obligations throughout the entire process of dispute resolution by
commercial arbitration, from the pre-arbitral stage to enforcement of the arbitral award.

Second, claimants and respondents must pay particular attention to the time limits for
exercising their rights and performing their obligations in the process of commercial
arbitration.

Third, claimants and respondents should proactively report and reflect on the
shortcomings and limitations of the law governing the parties' rights and obligations during
the dispute-resolution process in commercial arbitration.

4.3.2.2. For Commercial Arbitration Centers, Arbitral Tribunals, and Arbitrators

First, commercial arbitration centers, arbitral tribunals, and arbitrators should
proactively study, update, and properly implement the legal provisions governing their
rights and obligations to ensure the timely and accurate resolution of business and
commercial disputes through commercial arbitration.

Second, in the process of organizing the implementation of the law on the rights and
obligations of the parties in commercial arbitral proceedings, arbitration centers, arbitral
tribunals, and arbitrators should pay particular attention to providing consultation,
guidance, and legal support to parties participating in the proceedings, including disputing
parties, witnesses, and persons with related rights and obligations.

Third, commercial arbitration centers, arbitral tribunals, and arbitrators should further
promote the dissemination, communication, and legal education regarding the rights and
obligations of the parties in commercial arbitration.

Fourth, commercial arbitration centers, arbitral tribunals, and arbitrators should
proactively propose, recommend, and report to the Vietnam Commercial Arbitration
Association, when established, and to competent State agencies any shortcomings or
limitations in the law governing the rights and obligations of the parties in arbitral
proceedings.

4.3.3. Solutions for Judicial Agencies

First, for the People’s Courts, it is necessary to properly recognize and define the
position and role of courts in relation to commercial arbitration.

Second, for the People’s Procuracies, with their function of protecting the
Constitution and the law, protecting human rights and citizens’ rights, protecting the
interests of the State, and protecting the lawful rights and legitimate interests of
organizations and individuals, the Procuracies play a particularly important role in ensuring
the strictness and uniformity of the implementation of the law in commercial arbitration.
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Conclusion of Chapter 4

Chapter 4 has focused on analyzing and explaining the guiding orientations and the
system of solutions for ensuring the effectiveness of the law on parties in dispute resolution
by commercial arbitration in Vietnam, in the context of international integration and
economic institutional reform. Based on theoretical foundations and the practical
implementation of law, the dissertation affirms that the improvement and effective
implementation of the law in this field must be placed within the overall strategy of national
legal and judicial reform, while complying with the principles of the rule of law and
ensuring party autonomy, equality, and the protection of the lawful rights and legitimate
interests of business entities.

First, the effective implementation of the law on parties in dispute resolution by
commercial arbitration must fully reflect the viewpoints and guidelines of the Party and
the State on building and improving the legal system, in which commercial arbitration is
recognized as an effective method of dispute resolution that contributes to protecting the
investment environment and promoting the development of a socialist-oriented market
economy.

Second, the law must be implemented within the scope of current legal provisions,
ensuring its constitutionality, legality, and uniform application.

Third, the implementation of the law must aim at the timely and effective protection
of the lawful rights and legitimate interests of the parties, while maintaining the stability
and continuity of commercial activities.

Fourth, the law and its implementation in this field should be compatible with
international standards and global commercial arbitration practices, thereby ensuring
Vietnam’s competitiveness and reputation in international legal relations.

Based on these orientations, the dissertation proposes a set of solutions to enhance
the effectiveness of implementing the law on parties in dispute resolution by commercial
arbitration. These solutions include improving the system of legal norms on commercial
arbitration in line with business practice and international standards; enhancing the legal
awareness and legal capacity of parties participating in arbitral proceedings; strengthening
the organisation and operating mechanisms of arbitration centres; improving coordination
and support from courts, enforcement agencies, and State management agencies;
promoting international cooperation and training highly qualified arbitration professionals;
and strengthening supervision mechanisms and strictly handling violations of law in
commercial arbitration activities.

These solutions are designed by combining urgent practical requirements with long-
term development orientations, with a view to ensuring feasibility, consistency, and
sustainability in the legal implementation process. The implementation of these solutions
will help overcome existing limitations in Vietnam’s commercial arbitration legal system
and establish a solid legal foundation for the transparent, effective, and modern
development of commercial arbitration, meeting the requirements of international
economic integration and ensuring fairness in commercial relations.
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CONCLUSION

The law on parties in dispute resolution by commercial arbitration constitutes an
important component of the commercial law system. It directly governs the relationships
among the parties to the arbitral process and ensures that the application and
implementation of legal provisions governing commercial arbitration achieve practical
effectiveness. The organization of legal implementation in this field aims to bring
arbitration legal norms into economic life, raise the legal awareness of relevant subjects,
protect the lawful rights and legitimate interests of the parties in commercial activities, and
thereby promote a stable, sustainably developing investment and business environment.

Over the past years, the law on parties in dispute resolution by commercial arbitration
in Vietnam has achieved many positive results. These are reflected in improvements to the
legal framework, the expansion of arbitration centers, and the enhanced role of arbitration
as an effective dispute-resolution mechanism. However, the process of legal
implementation in this field still faces certain limitations, such as the uneven capacity of
arbitrators, the limited effectiveness of support mechanisms provided by State agencies,
the relatively low rate of enterprises choosing commercial arbitration compared with its
potential, and the lack of consistency in the application of certain legal provisions.
Identifying and overcoming these limitations is an urgent requirement for ensuring the
practical effectiveness of commercial arbitration law.

The dissertation has systematized and clarified the theoretical foundations of the law
governing parties in dispute resolution by commercial arbitration, including the definition
of the concept, its characteristics, role, contents, forms, and conditions for effective
implementation. At the same time, the dissertation has examined the legal experience of
several jurisdictions with developed arbitration systems to draw on reference values that
may be applied to the process of improving Vietnamese law. On that basis, the dissertation
has conducted a comprehensive analysis and assessment of the current state of the law and
the practical implementation of law on parties in dispute resolution by commercial
arbitration in Vietnam, clarifying the achievements, existing shortcomings and limitations,
and the principal causes of this situation.

Based on the research findings, the dissertation has established fundamental
orientations and proposed seven groups of solutions to ensure the effective implementation
of the law on parties in dispute resolution by commercial arbitration in Vietnam. These
viewpoints reflect a consistent guiding orientation, requiring subjects involved in the legal
implementation process to fully understand, comply with, and consistently implement
them in practice. The proposed system of solutions derives from the objective requirements
of international economic integration. It is designed to ensure feasibility, consistency, and
sustainability, thereby improving commercial arbitration law and enhancing the
effectiveness of the protection of the lawful rights and legitimate interests of the parties in
commercial relations.
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